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IN THE

United States Circuit Court of Appeals

For The Ninth Circuit.

GEORGE W. REED, Administrator with

the will annexed of the Estate of Catherine

M. Garcelon, deceased, and James P. Mer-

ritt,

Appellants.

vs.

JOHN A. STANLY, Trustee, etc., et al.,

Appellees.

THE APPELLANTS' SECOND REPLY BRIEF

In Reply to the Two Briefs Filed by Appellees
Subsequently to the Hearing.

Note.—For brevity and clearness of identification, the two

briefs to which this is a reply are herein referred to by the names

of their respective authors, Mr. Olney and Judge Hayne.



I.

The Additional Briefs.

At the beginning of ]Mr. 01ne3^'s second brief, the

statement is made, that " When the oral argument was

" concluded in the above case the respective counsel

" asked and obtained permission to file supplementary

" briefs." The statement is such as to inculcate the

impression that the effect of the oral argument was to

drive the appellants to the necessit}' of supporting the

case with another brief. As such an impression would

be the very opposite of the truth, and as it tends to

place the appellants in a false and disparaging position,

we think it proper to remind the Court of the actual

truth concerning the additional briefs.

The appellants' opening brief was prepared in strict

conformity with the requirement of the 24th rule of

the Court, and, as required by that rule, was served

and filed ten daj's before the argument.

The brief of oue set of the appellees (represented by

Mr. Olney) was served and filed on the third da\- before

the argument. The brief of the other appellees (for

whom Judge Hayne has subsequenth' appeared as

additional couiisel) was not served or filed until the

next day before the argument.

Though the rule is silent upon the point, it is (as we

understand) the settled practice for an appellant to file



a reply brief. Such practice would be, of course, in

accord with natural right and with the rule that has been

recognized in all debate in every civilized country and

from the earliest times. In the case at bar, it was

especially proper to file a reply brief, because the briefs

filed for the appellees were replete with efi^orts to sus-

tain the decree appealed from by urging new and novel

grounds, and with efforts to shift the defense to grounds

different from those taken in the Court below—matters

which the appellants could not possibly have foreseen

so as to meet them in the opening brief.

The appellants, accordingly, put in a reply brief,

and they served and filed their reply brief early on the

day of the argument—certainly more than an hour

before the argument began.

But when the appellants' counsel, in closing the oral

argument, read from the decision of Shipp vs. Williams^

62 Fed. 4, Judge Hayne (who had come in as an addi-

tional counsel for the appellees) made an objection to

that authority on the ground that it was not in the

appellants' brief. On being answered that it was cited

in the reply brief, he made the objection that no leave

had been given to file a repl}^ brief. And it was upon

finding that objection not sustained that Judge Hayne

and Mr. Olney, counsel for appellees, and they only,

asked leave to file additional briefs The appellants'

counsel did not oppose their request, but, upon its

being granted by the Court, only claimed and was

allowed by the Court the right to reply, ?'. ^., the right



which belongs to every appellant—to every one hav-

ing the affirmative in argument—to close the argu-

ment. Judge Hayne had also, at the beginning of his

oral argument, asked the Court to allow him to have

it taken down in shorthand while he was speaking, and

to file a printed copy of it ; and this request had also

been granted by the Court.

Such is the truth concerning the briefs. It is the

appellees, and they only, that are answerable for the

additional briefs.

We must also mention that Judge Hayne's brief,

though he asserts it to be a copy of his " oral argu-

ments", which he has " concluded merely to expand ",

is actually a new brief which has been, with extreme

and unsparing pains and exceedingly great ability and

ingenuity, produced subsequently to the oral

argument. Though the language is in the form of an

oral address to this Court, we do not recognize so much

as a sentence of what was actually uttered on the oral

argument. As to the matter, much that was in Judge

Hayne's oral argument has been omitted, and exten-

sive products of the renewed and unsparing research

and ingenuit}' inserted ; and the whole ingeniously

interwoven fabric is new. It is not Judge Ha3'ne's oral

argument. It is a new production.

Mr. Olney's second brief is also a new brief covering

the entire case.

One of the advantages which an appellee's counsel



may obtain by getting leave to print and file his oral

argument, and, thereupon pursuing the course above

mentioned, is the advantage of having the closing argu-

ment. And as if to secure as much as possible of that

advantage, Judge Hayne, in a head note to his brief,

warns us that we have permission to reply ouly " to^

*' anything new that might be said".

But Judge Hayne 's brief and Mr. Olney's second

brief are both replete with proofs that they have been

written with a mutual understandiug, and that each is

the product of a renewed and exceedingly keen, able

and thorough search of the entire record and of all the

decisions that have been heretofore made relating to

the case—a search that has been carried into every

nook and corner and has been made throughout as if

with microscopes and magnifying glasses^—and a most

energetic and renewed research throughout the deci-

sions of courts far and wide. In the case of Judge

Hayne's brief, in particular, it seems impossible that

the researches there indicated and the ingenuity dis-

pla37ed can have been the work of but a single mind,

even though laboring unceasingl}' during the twenty

days in which the brief was produced. It would be far

more natural for such a brief to be the product of the

mutual labors and counsels of a number of minds, all

learned and able and all spurred by extreme necessity

to do their very utmost.

That such are the efforts that have been put forth,

that they have failed utterly, that the appellants' bill



of review passes, with a wide margin, ever 3^ test pro-

duced—all powerfully confirms the conclusion that the

decree appealed from should be reversed. We ma}-

therefore properly point it out. And, in the course of

the review, the true character of the case will, from

various points, clearly appear.

II.

The Violation of the Facts.

The appellants' bill of review asks relief on the

ground of error in law apparent upon the face of the

decree sought to be reviewed, the error being that the

subject matter of the suit was not within the juris-

diction of the United States Circuit Court. This par-

ticular error is also, in law, fraud ; and it has often

been, by the Courts, declared to be fraud. (For

instance, in Rich vs. Bray^ o7 Fed. "^TO ; and in

Williams vs. A^ottawa^ 104 U. S. 211.) And in Eusniin-

ger vs. Powers^ 108 U. S., the error in law for which

the bill of review was sustained was held to be also

fraud, the Supreme Court saying (at page oO) that

" what was done operated as a legal fraud in respect of

" the rights of such party".

Although, in pointing out the error in law apparent

upon the face of the decree, we have in the case at

bar spoken of it only as error in law, yet that it is in

law fraud and actual fraud ver}' rank in degree, is, we



think, manifest. It is, we think, impossible for any

unprejudiced mind to look through the record without

perceiving it to be such—to use the language of the

Court in Rich vs. Braw 37 Fed. 279, a subterfuge, a

palpable fraud on the jurisdiction—to use the language

of the Court in Williams vs. Xottawa^ 104 U. S. 211, a

fraud upon the Court, and nothing more. And we

think that a careful reading of the decision of Bozvdoiti

College \s. J/r;-/-///, Ho "Sffl. 2 13-2 IS, will corroborate

such a conclusion.

And if it be borne in mind that the suit of Bowdoiu

College vs. Merritt was filed in the United States

Circuit Court only fifty-six days after Mrs. Catherine M.

Garcelon's death (see Transcript, p. 212 and p. 21 7 ), and

that, iu the face of the solemn guaranty* of the Constitu-

tion of the United States, that no state shall deny to any

person within its jurisdiction the equal protection of

the laws, the representatives, heirs and legatees of

Mrs. Garcelon have all been—practically^ ever since

her death—barred, b}- this wrongful use of the pro-

cesses and powers of the United States Circuit Court,

from all inquiry by the Courts of the State of Cali-

fornia respecting the validity of the transaction bv

which so large an amount of property- was obtained

from her so shortU* before her death—and if it be

borne in mind that such things as fraud in the acquisi-

tion of property from the aged and feeble do actuallv

occur and are cunningly masked, and that the pro-

cesses and powers of a court of justice may be used as
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an instriniieiit in a scheme of fraud—(as the Supreme

Court, in Angle vs. Chicago, St, Paul^ Etc. Railway.^ 151

U. S. 1, found had actually been done in the case there

adjudged)—then it should be considered legall}- possible

that by the suit of Boivdoin College vs. Merritt the

United States Circuit Court ma\' have been so cun-

ningly imposed upon as to be used as an instrument

in fraudulently acquiring Mrs. Garcelon's property.

In Angle vs. Chicago, St. Paul Etc. Railway, 151

U. S., p. 1-, the Court (by Mr. Justice Brewer) said:

* * * " Such wrongful use of the powers
and processes of the Court cannot be recognized as

among the legitimate means of contest and compe-
tition. It burdens the whole conduct of the

Omaha Compau}- with the curse of wrong doing
and makes its interference with the Portage Com-
pany a wrongful interference."

On pages 4 and 5 of his brief, Judge Ha3'ne

—

going beyond his oral argument—says that, "After

" their aunt's death, the}- [James P. Merritt and Fred-

" erick A. Merritt] filed a contest of her will, " etc.,

" and that "But the nephews did not confine their

" attacks to the will. They commenced a suit in the

" Superior Court of Alameda County to have the trust

" deed declared void," etc.
''' ''^ •

" /^f7/^;r?/!/'6';^," declares Judge Hay ne (pp. 4-")), "cer-

" tain of the beneficiaries of the trust, among whom
" were the president and trustees ot Bowdoin College,

" filed an original bill in the Circuit Court of the



*' United States setting up substantially the foregoing

" facts [/. ^., the litigation instituted by James P. Merritt

" and Frederick A. Merritt against the will and against

" the trust deed] and pra3'ing for an injunction against

" /?^;7//rr litigation b}- the said two heirs. " And on p.

44 he sa3's that the decree sought to be reviewed " sim-

" ply enjoins further prosecution of certain unjust

*' attacks upon the trusts

These statements of Judge Ha3'ne mistake the

case. Moreover, Judge Ha^-ne was, as he himself

declares (p. 16), one of the counsel who conducted the

original suit in the Circuit Court, and ought to be

thoroughly- and especial Iv conversant with the facts.

Frederick A. ]\lerritt never contested or took au}^

part in contesting the will. This is expressly stated,

over Judge Havne's signature, in the "Third Supple-

mental Bill." (See Transcript, pp. 21.'>, 214, 215).

Frederick A. Merritt never commenced or took au}^

part in commencing a suit against the trust deed. The

facts are stated in the original bill (Tr., pp. 18-42), and

all the suits are recounted, over Judge Hayne's signa-

ture, in the "Second Supplemental Bill" (Tr. pp. 120-

179), and no suit b\' Frederick A. Merritt is an^'where

mentioned. And no such suit ever existed.

When the suit of Bowdoin College vs. Merritt was

commenced in the United States Circuit Court, no suit

or proceeding had been commenced b}- James P. Mer-

ritt, or b}' au}' person, either against the will or against
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the trust deed. James P. Merritt's attempt to contest

the will was not commenced until September, 1892,

about seven months after the suit in the United States

Circuit Court was commenced. This attempt to con-

test the will is not mentioned in the record of the suit

of Bowdoin College vs. Mevritt until the "Third Supple-

mental Bill," filed May 10, 189;'). (Tr. pp. 21:^, 215).

True, the record does not state at what particular time

this proceeding of James P. Merritt to contest the will

was commenced, but it does state that it was not until

after the will was admitted to probate, /. e., after Feb.

1, 1(S92, and the omission to mention it in the original

bill in Bowdoin College vs. Merritt is evidence that it

had not been commenced when that bill was filed. As

we have already stated, it was, in fact, not commenced

until September, 1892, nearly seven mouths after the

suit in the United States Circuit Court was commenced.

As to any suit by James P. Merritt "to have the trust

deed declared void" (Judge Hayne's brief p. 4), no such

fact is alleged or even mentioned anywhere in the

record sought to be reviewed. The only mention of

such a suit is in the bill of review. (See Tr. pp. 274-

276), and even there it is alleged to have been com-

menced only (p. 274) "prior to the making of said

decree." It is not stated to have been commenced, and

in truth, it was not commenced, until long after the

suit of Bowdoin College vs. Merritt was commenced in

the Circuit Court.
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It is upon the basis of such errors as to the

facts that Judge Hayne attempts to show that the con-

troversy which is the subject matter of the suit of Bow-

doin College vs. Merritt was a controversy between the

beneficiaries named as complainants and the trustees

Stanly and Purington. He declares (p. 38):

'•' '=' " Upon the face of the bill there was
clearly a breach of trust on the part of the trustees.

The bill charges that by the acts and machinations
of the Alerritts and their confederates the purpose

of the trust was being frustrated and destroyed

and its property endangered. In this condition of

affairs it was clearly the dut}' of the trustees to

protect their trust. Their failure to do so was a

breach of trust which placed them in distinct

antagonism to the beneficiaries."

But, unfortunatel}- for such argument, the decree

shows on its face that the suit was commenced within

only o() days of the death of Mrs. Garcelon, and before

any suit or proceeding whatever had been commenced

against the trust, and also that by the terms of the

declaration of trust the trustees Stanly and Purington

were expressly given, for five years after her death, an

" uncontrolled discretion " as to the time when the}^

should convert the propert}- into money and pay it over

to the beneficiaries. (See the exhibits, part of the orig-

inal bill, p. 53.)

Besides, though the original bill avers a refusal of

the trustees to bring, within 56 days after Mrs. Gar-

celon's death, a suit to quiet their title, it shows no

request to the trustees to join as co-complainants with
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the beneficiaries in such a suit and no refusal of the

trustees to join as co-complainants in such a suit. (Tr.

p. 37.)

And, still further, upon the bill being filed, the

trustees Stanly and Purington, though not sum-

moned, voluntarily appeared as parties to the suit, and,

as such, expressl}'' declared all the allegations of the

bill to be true, offering only a correction showing that

two pieces of the real estate had been, pursuant to the

express terms of the deed of trust, converted into money

before Mrs. Garcelon's death—a correction which was

forthwith accepted by the nominal complainants ; and

in this position the trustees Stanl}^ and Purington

(until the death of Purington, and afterward the trustee

Stanly) ever after remained in the suit, as parties to

it, the surviving trustee Stanly accepting and ever

since doing all in his power to defend the final decree

made in the suit in his favor.

How untrue, then, is the argument that there was

in the suit any charge that the trustees were guilt}' of

breach of trust, that the suit was a prosecution of the

trustees for breach of trust, that there was in the suit

any controversy whatever between the beneficiaries, or

any beneficiary, and the trustees !

Let us, in this particular, compare the case with

SJiipp vs. Wilh'ams^ G2 Fed. 4
;

Hutton vs. Joseph Bancroft & Sons Co.., 77 Fed.

481, and
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First Nat. Bk. vs. Radford Trust Co.^ 80 Fed. 569.

Shipp vs. Williams^ 6*2 Fed. 4, was a suit b}- benefi-

ciaries in certain trust deeds made to secure creditors,

to obtain a foreclosure of the trust deeds and a sale of

the property and distribution of the proceeds. The

trustees were made parties and named as defendants,

and the averment of the bill concerning their refusal

to act was as follows (p. "))
:

'' The bill then alleges that the said defendants

Woodworth and Wheeler [the trustees], discour-

aged bv the obstacles thrown in their wa}- for pur-

poses of dela}^, have ' refused and declined to fur-

ther exercise their duties as trustees under said

deeds of trust, and announce their determination

to decline the use of their names and services in

the matter of foreclosing said deeds of trust. '
"

It was upon that averment that the Circuit Court of

Appeals for the Sixth Circuit held that the con-

troversA' which was the subject matter of the suit

was between the trustees, on the one side, and the

mortgagor defendant on the other; that the demurrer to

the bill was well taken and that the case was not within

the jurisdiction of the Circuit Court. The case is also

reported in 22 U. S. Appeals, p. o<S0, and 10 C. C. A.

p. 247.

Hutton V. Joseph Bancroft & Sons Co., 77 Fed. 481,

was a suit by a stockholder of the Joseph Bancroft vSons

Co. against one Bloede to obtain the cancellation of a

contract between the Joseph Bancroft & Sons Co. and

Bloede and the surrender b}- Bloede of stock of the



14

compan}', aud the repayment by him of the dividends

thereon, he having received such stock and dividends

by means of the contract sought to be cancelled. The

Joseph Bancroft Sons Co. was made a party and named

as a defendant.

Some of the allegations of the bill were (p. 483):

"that the purchase [from BloedeJ of the stock of

the Bloede Company was not necessary for the

business of the Bancroft & Sons Company, was
made without lawful authority, and in violation of

complainant's rights; that Bloede has received

large sums of mone^^ in dividends on the stock

sold to him ; that other dividends have been

declared on said stock, which remain unpaid, and
still further dividends will be declared, which, to-

gether with the unpaid dividends, will be paid to

Bloede b\' the Bancroft & Sons Co., unless it is

restrained by injunction."

Part of the relief asked was (p. 483) "that the Ban-

" croft & Sons Company may be restrained b\' injunc-

" tion from pa3angover to Bloede any unpaid dividends,

" etc. " The Circuit Court held that the Joseph Ban-

croft & Sons Co. was a party on the opposite side ofthe

controversy from Bloede, saying:

At p. 482 :

" Such being the settled law, the next inquiry- is

to ascertain the nature of the controversy between
the parties to the present suit, and in what position

they jointly or severally stand in relation

thereto." ' * '•

The Court then states the facts and con-

tinues (p. 484):

" In the facts as they are stated in the record,
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there appears to be no matter of dispute, or any
controversy whatever, between the complainant
and the defendant, the Joseph Bancroft & Sons
Company. On the contrary, it is apparent that

their interests in the outcome of the present suit

are really the same, and that the\^ are both seeking

the same objects, to wit, the return and cancella-

tion of the stock of the Bancroft Sons Company
which has been issued to Bloede, the repayment of

the mone}^ paid to him for dividends thereon, and
an injunction to prevent the payment of any fur-

ther dividends on that stock. So complete is the

identity of interest between the complainant and
the Bancroft & Sons Company, there cannot be

the slightest doubt that a decree sustaining the

bill in every particular would be equally satisfac-

tory to both. In fact, they are, for the purposes of

the present suit, joint complainants."

First Nat. Bank vs. Radford Trust Co., 80 Fed. 569,

was a suit by beneficiaries in a trust mortgage, to fore-

close the mortgage. The trustee was made a party to

the suit and named as a defendant. The averment of

the bill concerning the trustee was as follows

(pp. 573-4):

" R. M. Barton, Jr., the trustee, not only

declined and neglected to advertise and sell the

property covered b}- said trust deed, but complain-

ant avers that he had definitely and positively

determined and declined to join as a party bring-

ing said suit; that he had, in fact, for reasons per-

sonal to himself, and having no reference to this

cause, or to giving this Court jurisdiction thereof,

positively and definitely determined not to execute

the trust, and to have nothing to do as trustee with

the matters and trusts created by said deed ; that

he had reached this determination before he was
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aware that this suit would be brought, and before

his connection therewith ; that he did this, not for

the purpose of giving this Court jurisdiction, but

that his conduct would have been the same under
an}' and all circumstances, and, as before stated,

for reasons personal to said trustee, and which
were in his judgment imperative and conclusive

on him. "

Upon that state of facts the Circuit Court of Appeals,

stating what, of course, is manifestl}- true, said, at

p. 575 :

" If the only object of complainant's bill had
been to foreclose the Barton mortgage, such an
averment as to the reasons moving Barton in his

refusal to instigate such a proceeding would be

insufficient to show any real antagonism between
the complainant and himself as trustee, and would
bring the case within the facts of Railroad vs.

Kctchiun, [101 U. S. 289-298] and SIu'pp vs.

IVilliams^ [(32 Fed. 4|, elsewhere cited, and require

that the complainant and Barton should be treated

as on the same side of the real controversy-, which,
in the case supposed, would have been the mere
question of the foreclosure of the mortgage,—

a

controversy' wholly with the mortgagor."

This case is also reported in 47 U. S. App., at p.(i92,

and in 26 C. C. A. at p. 1.

On p. 8 of his brief, Judge Ha3-ne declares—speaking

beyond what he said in his oral argument—that between

the time when the second appeal to the Supreme Court

was dismissed and the bill of review was filed, "Judge

Stanle}' "^ '"•' had, in the meantime, paid many
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" legacies." He also states (p. 41) that he has in mind

that he is " not at liberty to go outside the record.''

The assertion that between the dismissal of the

second appeal and the filing of the bill of review

"Judge Stanly * * paid many legacies " is, appar-

ently, made for the purpose of enlisting sympathy for

him as an influence hostile to the appellants. Of

course, if such a fact could be interposed as a defense,

it could be urged only on behalf of the trustee Stanly,

and not on behalf of any person for whom Judge Hayne

ostensibly appears, for no one but the defendant Stanly

could possibly be endangered by such payments. The

assertion was previously made in Mr. Olney's first

brief (p. 14), a brief put in for the trustee Stanly, and

was again urged by Mr. Olney in his oral argument.

Mr. Olney's assertion is that the trustee Stanly has

thus paid " more than $200,000 to the beneficiaries

" named in the deed of trust". But^ the simple truth

is, that no such fact appears anywhere m the record. It

noivhere appears in the record that so much as even a

cent of any such payment has been made. And that no

such fact appears in the record was expressly stated by

us at the oral argument.

It may be added, that if the trustee Stanly has in

fact made such payments, he has done so with his eyes

open, and in defiance of the appellants, and with the

law before his eyes giving the appellants the right to a

bill of review, and without any act or omission of the

appellants or either of them justifying even so much
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as the slightest suspicion that the}' would no further

seek relief against the decree now sought to be

reviewed, or acquiesce in any such payment. Such

payments, even if made, can, therefore, have not even

the shadow of effect as an estoppel.

On p. 7 of his brief Judge Hayne delares that "the

" bill '2 [the bill of review] makes vague allegations of

"fraud (which were subsequently abandoned) ", etc.

The natural tendency of the statement is to convey

the impression that the appellants now concede that

no such fraud or collusion existed. And this he

follows up on pages 29-31 with a long line of asser-

tions that it is full}' established that there was not so

much as a shadow of collusion between the nominal

complainants and the trustees Stanh' and Purington.

The fraud alleged in the bill of review is stated on

pages 271—274 of the transcript. Instead of being

"vague", those allegations are exceedingl}- definite,

precise, extensive and full. They are stated in the bill

as matter naturally and properly to be considered (as

was held by the Court in Cilley vs. Patten^ (Vi Fed. 499)

in connection with the error in law apparent

on the face of the decree. Those allegations were

not " subsequentl}^ abandoned". They were demurred

to by the appellees on the ground that the law

does not permit them to be established as a ground
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for relief (see the transcript, pp. 289, 294, 299). In

his opinion Jndge Hawley declares that demurrer to

those allegations to be well taken (Tr. pp. 311-12). It

does not follow that those allegations have been aban-

doned because not urged here. They are unnecessary

allegations. They add nothing to the legal effect of

the case. Such is the ruling of the Circuit Court of

Appeals in First Nat. Bk. vs. Radford Trust Co.^ 80

Fed. 569, 573-4, cited and quoted above, and is

manifest]y true. Over and above those allegations,

and independently of them, the right to the relief

prayed for appears fully as error of law apparent on

the face of the pleadings and decree ;
and it is to that

ground that we have therefore confined the argument

here. As said by the Supreme CoLirt in Gunton vs.

Carroll, \<)\ U. S. 428:

" The demurrer must be overruled, if there be

any part of the bill which entitles the complainants

to relief."

So far is the ground of actual fraud from being

" abandoned," that, upon the bill of review being

upheld on the ground of the error of law apparent on

the face of the decree, and upon the enrollment being

thereupon opened, the Court will be at liberty to do (as

was done by the Court in Cillcyvs. Patten., 62 Fed. 499)

—consider all the evidence of the fraud taken in the

original case, which, as the bill of review alleges and

the demurrer admits (Tr. pp. 273-4), fully proves all
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the fraud alleged. That such is the settled practice,

see

Catterall vs. Purchase, 1 Atk. 290. (by Lord

Hardwicke).

Carey vs. Giles^ 10 Ga. 9, 22
;

Enochs vs. Harrelsoii^ 57 Miss. 465, 468-9;

Payne vs. Beech^ 2 Tenn. Ch. 709.

The only exception to the course here stated is where

such evidence would be superfluous, i. <?., where the

error of law apparent on the face of the decree is itself

vital to the case, as where (as in the case at bar) it is

apparent upon the face of the pleadings and decree that

the Court was without jurisdiction of the original suit.

Carey \^->. Giles, 10 Ga. D, 22, 23;

Cook vs. Ba^nfield, 2 \'es. Sen. 607.

As to the series of assertions on pages 29-31 of

Judge Hayne's brief, that it is fulh' established that

there was no fraud or collusion in instituting and main-

taining the suit, another and conclusive answer is that,

inasmuch as it is apparent upon the face of the decree,

as a matter of law, that the Court was without jurisdic-

tion of the suit, no matter of fact whatever is established

by the decree. As said by the Supreme Court (b}- Air.

Justice Swayne) in The Mayor vs. Cooper, 6 Wall, at

p. 250

:

* * " If there was no jurisdiction, there was
no power to do anything but to strike the case from
the docket." '^ '••

In Bla)id vs. Fleenian, 29 Fed. 672, the Court said :

" To give jurisdiction there must be subject-
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matter upon which the Court has a right to pass.
V :t: ::: Pfopcr and uecessary parties are as much
an element of jurisdiction as any of the other ele-

ments of it. If either one of these elements
which go to make it up fail, there is a failure of

jurisdiction, and the suit is not properly before

the Court."

And in Williams vs. Nottazva^ 104 U. S.,the Supreme

Court (b}' Chief Justice Waite) expressed the same

idea, saying (at p. 213):

'^' '=' " In such a case we deem it our duty to

stop the suit just where it should have been
stopped in the Court below, and remit the parties

to their original rights."

On pages 9-10 of his brief. Judge Hayne says that

the validity of the contracts alleged in the original bill

and attached to it as exhibits and thus made a part of

the original bill " has never been in au}^ wa}^ contested,

" but on the contrary has alwa3'S been admitted in the

" Circuit Court, and is established b}' the final decree.

(Tr. pp. 224-27.)"

The answer to this is, first, that it is not true that

the validity of those contracts was admitted by James

P. Merritt by his answer in the suit, and no such

admission appears in the transcript; and, secondly, inas-

much as it is apparent on the face of the decree, as

matter of law, that the Court was without jurisdiction

of the suit, the final decree establishes nothing what-

ever except that fatal absence of jurisdictiou, and hence
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it is immaterial whether the validity of those alleged

contracts was or was not contested. The Court was

without power to consider or receive any such contest.

III.

The Violent Treatment of the Statute, the Author

ities and the Points.

(a) Rehiting to the Error m: Law apparent on the

Face of the Decree.

1. In Judge Hayne's brief it is laboriously urged

(pp. 19-23) that the provision of section 5 of the Act

of 1875 (quoted on p. o(j of the appellants' opening

brief) directing the dismissal of the suit whenever it

appears " that such suit does not really and substan-

" tially involve a dispute or controversy properly

" within the jurisdiction of said Circuit Court "—that

this provision does not authorize the dismissal of a suit

where the jurisdiction depends on the diverse citizen-

ship of the parties to the controversy and where the

pleadings show that the suit is not a coutroversy

between citizens of different states.

To refute such a contention it is, of course, enough

merely to mention it. The language of the statute is
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too plain and it has been too often applied to justify

comment. See, for instance :

Coal Company vs. Blatchford^ 11 Wall. 172
;

Pittsburg, ctc.Ry. Co. \s. Baltimore^ etc. R.R. Co.^

22 U. S. App. 865-6;

- Board of Trustees vs. Blair., 70 Fed. 416;

Bland vs. Fleeman, 29 Fed. 671
;

Ayres vs. Wiswall, 112 U. S. 191
;

Thayer vs. Life Association, 112 U. S. 719.

Railroad Company vs. Swan, 111 U. S. 382.

2. In ]\Ir. Olney's second brief (pp. 2-8) it is urged

that the want of jurisdiction of the suit was matter to

be raised " bv plea in abatement,'' and therefore it

" cannot be reached by a bill of review.''

But, unfortunately for such contention, it is thor-

oughlv settled that the objection of want of jurisdic-

tion need never be made by plea in abatement. The

objection is equally fatal even though it may not be

even so much as suggested in any form by a part}*.

And, even though it ma}- appear for the first time in

the appellate Court, and even there without being so

much as suggested b}- an}- party, it is equalU* fatal.

Railroad Compajiy vs. Swan., Ill U. S. 382-4.

Coal Co. vs. Blatchford, 11 Wall. 192;

Williams \s. Nottawa, 1U4 U. S. 211
;

Graves vs. Corbin^ 132 U. S. 59U
;

Norris vs. Gilmer, 129 U. S. 32.5-6
;

Board of Trustees vs. Blair, 70 Fed. 416.
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Of course, where (as in the original suit under

review in the case at bar) the want of jurisdiction

appears on the face of the bill, the objection was prop-

erl}^ raised b}-" demurrer, and with equal propriety b}'

the motion to dismiss the suit.

Coal Co. vs. Blatchford, 11 Wall. 172;

Rust v^. Brittle Silver Tt;., 58 Fed. ()11 (Circuit

Court of Appeals)

;

Morris vs. Gilmer^ 129 U. S. 326;

Pittsburg Etc. Ry. Co. vs. Baltimore Etc. R. R.

Co., 22 U. S. App. 365-6;

Bland vs. Fleeman, 29 Fed. 671

;

Ayres vs. Wiszvall, 112 U. S. 191
;

Thayer vs. Life Ass''fi, 112 U. S. 719.

3. In jMr. Olnej^'s second brief (pp. 2-7) it is also

urged that " where a matter is contested on the trial of

" the original action, and error complained of could be

" corrected by appeal, a bill of review will not lie." In

support of such contention he cites Hoffman vs. Knax.^

58 Fed. 484, and quotes extensively from that decision.

But no such ruling was made in Hoffman vs. Knox,

50 Fed. 484. On the contrary', that decision proceeded

soleh'^ on the ground that though the decree there

sought to be reviewed might have been erroneous, the

error was not apparent on the face of the decree (See 50

Fed. 490-491). This distinction is admirably stated in

McCall MS. McGurdy, 69 Ala. 71, and is pointed out

below-.
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We think it impossible to find anywhere a decision

that "where a matter is contested on the trial of

" the original action, and error complained of could be

"corrected by appeal, a bill of review will not lie." On
the contrary, nothing is more thoroughly settled than

that where the error in law is apparent on the face of

the decree, the writ of error is the full equivalent of a

writ of error or an appeal.

Smith vs. Clay^ Amb. 647
;

Brewer vs. Bowman^ 3 J. J. Marsh (Ky.) 493;

Payne vs. Beech ^ 2 Tenn. Ch. 709;

McCallvs. McGurdy, 09 Ala. 71.

And, upon a writ of error or an appeal, the general

rule is that no error will be considered unless it was

contested m the Court below.

Klein vs. Russell, 19 Wall. 463;

Elevated R. R. vs. Fifth Nat. Bank, 135 U. S. 441.

But where the error is the want of jurisdiction of the

Court, it is immaterial whether it was or was not con-

tested in the Circuit Court or, what is the same thing,

in the original suit.

Graves \s. Corbin, 132 U. S. 590.

And if it were, as Mr. Olney urges, the especial

function of a bill of review to correct an error in law

apparent upon the face of the decree, where such error

was not actually considered by the Court in the original

suit, it should not be overlooked that the bill of review

in the case at bar seeksthat identical remedy. x\s pointed

out in the appellants' openiug brief (pp. 42-45), in the
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original suit, the Circuit Court did not actually con-

sider the point that the controversy stated in the plead-

ings was there affirmatively shown to be a controvers}'

between citizens of the State of California, and never

even mentioned the point except to declare (erroneously)

that any consideration of it was precluded by " the law

of the case."

See Bowdoin College vs. Merritt^S?y Fed. 214-21o.

4. It is to support the argument last mentioned

that Mr. Olney declares (p. 23) that "the Court will

" not look into the merits of the judgment of the Court

" below, a judgment reached after much discussion and

" careful consideration", and (p. 7) that "it was a

" question hotly contested before the Court and decided

" upon grave deliberation."

In this Judge Hayne supports Mr. Olney, asserting

(pp. 15-17) that the question whether the controversy^

exhibited in the pleadings was a controversy between

citizens of different States was carefully considered and

passed upon in the Court below.

In the appellants' opening brief, we have pointed out

and given the proof that though the appellants

respectively made ever}- effort to obtain a consideration

of the question in the original suit, the}- utterh' failed

in their efforts. (Appellants' Brief, pp. 42-45
)

On p. 11) of his brief. Judge Hayne seeks to convey
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the impression that the Circuit Court not only actuallj^

passed upon the question, but, still further, was the

moving spirit in raising it and having it investigated.

He says (p. 16) :
" While we were arguing the

" questions arising upon the evidence taken upon the

" pleas, Judge McKenna called our attention to the

" decisions as to the alignment or arrangement of parties

" to the record, which is the very proposition which

" forms the basis of the bill of review. Not being then

" familiar with the decisions,! got time to put in a brief,"

etc., and he reminds the Court that the appellants'

counsel here was not then present and therefore is not

in a position to contradict.

But such representation is answered by the record

itself. As pointed out in the opening brief, it was

these appellants who raised the question and argued

the objection, and the truth of this is a^^oved by

Judge McKenna in his opinion, where it is expressly

stated.

See Bowdoin College vs. Mervitt^ 63 Fed. 214.

5. On page 2() of his brief. Judge Hayne quotes

section 407 of Storys Eq. Pleading, as limiting the

scope of a bill of review to the face of the decree itself,

excluding the pleadings, and as declaring that to go

beyond the bare face of the decree is to go into the
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evidejtce. To make this out he quotes the following

language, putting it in italics :

"
If^ therefore, the decree do not contain a statement of

" tJie material facts on which the decree proceeds^ it is

" plain that there can be no relief on a hill of review^ but

" only by an appeal to some superior tribunal.''''

Having quoted thus far, Judge Hayne careful!}' stops.

On pages 27—28 he reiterates that as the rule. On

page 28 he declares :
" Under this rule, the silence of

the decree is the precise equivalent of an express

adjudication upon all the issues raised—or at least

upon all which support the decree." He then quotes

again the same language, again carefully cutting off

the quotation at the same point. And he then calls it

"this principle" and " Let us now apply this prin-

ciple ", etc.

It is upon the basis of " this principle ", that Judge

Hayne rears his contention that (p. 24): " The position

" taken in the bill of review and argued by counsel for

" the appellants is not a question of laiu, but a question

" of fact
"—a contention he laboriousl}- urges through

pages 24-3G, and which he asserts, on pages 54 and 5(),

as fully established.

The entire fabric of this contention rests upon a

partial and incorrect quotation of Section 407 oi Story''

s

Equity Pleading.

Section 407 of Story^s Equity Pleadijig is taken ver-

batim from Dexter vs. Arnold.^ 5 Mason, 11-312. In
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the passage of which Judge Hajme quotes a part, the

words which he has selected are a statement of the

rule in England^ and only a few words beyond the

point where he stops, the language (all taken from

Dexter vs. Arnold^ 5 Mason, 311) is as follows:

" In England t\ii\ decree embodies the substance

of the bill, pleadings and answers ; in the courts

of the United States the decree usually contains a

mere reference to the antecedent proceedings with-

out embodying them. But for the purpose of

examining all errors of law, the bills, answers and
other proceedings are, in our practice, as much a

part of the record before the Court as the decree

itself; for it is only by a comparison with the

former that the correctness of the latter can be

ascertained."

All this was stated by the Supreme Court with still

greater fullness and precision in IVhiti^ig vs. U. S.

Bafik, 13 Pet. 14. The language is quoted on p38-9of

this brief.

('). As just mentioned, it is upon the basis of this

quotation of Story that it is laboriously urged in

Judge Hayne's brief (p. 32) that the question as to

what was the controversy which constituted the

subject matter of the suit, and who were the parties to

such controversy " is not a matter of law, but a matter

" of fact ", and therefore not to be considered on a bill

of review. The contention is that, in order to deter-
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mine whether there is error of law apparent, we mnst

consider b}- itself, separately from the facts, the rule of

law which, if properly applied, would support the

decree, and that, regardless of what appears on the face

of the decree and pleadings, the facts must be con-

clusively assumed to be such as to make that rule of

law properh' applicable.

It is to lead up to such contention that Judge Hayne

declares on p. 31 and again on p. 3G that it must be

conclusively assumed that :

" It is not true that the ccmfroirrsv zuas bclivcen

" Stanly and Piirington^ on one side^ and James P. and
" Frederick A. Merritt on the other.''''

And on pages 29-31, and again on page 3o, other

like statements are set out, apparently to lay the

foundation for the same contention.

The contention is so erroneous and so laboriously

urged, that it is in substance and truth a confession

that the decree to be reviewed can not be defended.

Clearly stated, the contention is that, regardless

of what appears on the face of the decree and plead-

ings, everything needful to make the decree correct

and valid must be conclusively prestimed to exist

—that in the case at bar, we must take it for

granted that the respective interests of the

parties were such as to make the controversy- one

between citizens of different States, and, taking all this
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for granted, to consider only " the ultimate point to be

" determined", that "ultimate point" being whether a

controversy between citizens of different States is a con-

troversy between citizens of different States. On p. 23

Judge Hayne gravely saj^s that " the failure to observe

" the distinction •' '"^ '=' sometimes leads to con-

" fusion of thought". The contention is that in the

case at bar, we must consider onU' the question

whether the rule of law that the United States Circuit

Courts have jurisdiction of controversies between citi-

zens of different States is or is not erroneous.

If the contention were sound, a bill of review for

error in law apparent upon the face of a decree could

never be upheld. To illustrate this we may cite a few

in&tances.

In Ensminger vs. Powers^ 108 U. S. 292, the bill of

review was upheld, because it was apparent on the face

of the decree that it had been made without a hearing.

And the Court declared (p. 301) that

" Words need not be multiplied to argue that a

decree rendered under such circumstances must,
on a bill of review, be held for naught and as if it

did not exist."

In Mickle vs. Maxwell, 42 Mich. 304, the bill of

review was sustained because the decree was contrary

to the terms of a mortgage set forth and referred to in

the pleadings.
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In Enochs vs. Harrelson^ 57 Miss. 465, the bill of

review was upheld because the decree subjected land to

a vendor's lien which the original bill showed did not

exist thereon.

In Thompso?t\s. Maxwell^ 10 Fla. 773, the bill of review

was upheld, because the decree (a decree of foreclosure

and sale) included land not described in the mortgage,

a cop3' of which was annexed to the original bill.

1-Q. Pract vs. Lange^'^X Va. 711, the bill of review

was upheld because the decree was based upon the

erroneous conclusion that a trustee had power to con-

tract debts binding upon the trust real estate, the deed

of trust being annexed to the original bill.

These instances might be extended indefinitely. In

none of them would it have been an}' more palpably

fallacious than in the case here to contend that the

ground of the bill of review was " not a matter of law,

" but a matter of fact ".

7. It is in connection with the three contentions

last mentioned that Judge Hayne on pp. 20-27 of his

brief—going beyond his oral argument

—

Q\i&s Ez'crs \s.

IVatson^ 156 U. S. 527, and endeavors to make it a con-

clusive authority against the case here. He does not say

directly " that it was a bill of review, but it is
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substantially presented as such and as having

been brought on the same grounds as the case

here and, indeed, to have been precisely parallel

with the case here. To make it so appear, he mis-

states the case, saying (p. 27) that: " The ground of

" the bill was that the record showed upon its face that

" the Circuit Court had no jurisdiction " and that " there

" was no doubt about the fact that the record showed

" that citizens of the same State were on both sides of

" the cause ", etc., and that " the Supreme Court held

" that upon such a bill this circumstance was not con-

" elusive, because it was possible that the evidence

" showed good reasons for arranging the parties so as

" to obviate the objection, and that it must be pre-

'' sumed that the Court had acted in pursuance of such

" an arrangement ". He also declared (p. 26) that the

Court held that " so far as the facts are concerned the

" attack is essentially a collateral one and that all the

" presHmptio7is in which a Court luill indulge in support

'^^

of a decree upon a collateral attack are to be indulged

" in upon a bill of review ".

It is to be observed that Judge Hayne approaches

the point warily, first calling a bill of review a

collateral attack " so far as the facts are concerned ",

and then at a leap making it a collateral attack out

and out.

Whenever a Court is asked to set aside a judgment

or decree, the attack upon the judgment or decree is, of

course, either direct or collateral. There is, of course.
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110 such thing as an attack which is collateral only

" so far as the facts are concerned ". The attack is

either whoU}- collateral or wholh' direct.

Evers vs. Watson^ 156 U. S. 527, was not a bill of review

and did not exhibit the record of the decree sought

to be attacked. The suit was not brought as a bill of

review, nor mentioned nor sought to be sustained as

such. It was a " bill in equity '*
(p. 527) to set aside,

•upon the ground of fraud, a judicial sale of lands made

under a decree and also the decree itself. It was

not brought until five years after the decree attacked

(pp. 527, h'dh)^ a lapse of time which would of itself

have precluded a bill of review. It was a collateral

attack upon the decree, and was expressly- decided on

that ground. That it was a collateral attack on the

decree, and not a bill of review, see also

]^an Fleet on Collateral Attack^ %\ 2, 3.

In Evers vs. Watson, 150 U. S. 527, the decree

attacked had been made by the Circuit Court of the

United States in a suit which had been removed to it

from a State Court. In such a case the only part of

the record in which the citizenship of the respective par-

ties to the controvers}' appears is in the petition for

removal. The remainder of the record is the record of

the case as it was made up in the State Court, and as

the citizenship of the parties is immaterial in the State

Court, it is never stated in the record there. Hence

the jurisdictional part of the record of such a suit in
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the United States Circuit Court is the petition for

removal.

Armory vs. Armory^ 95 U. S. 187;

Insurance O?. vs. Pechner^ Id. 185.

In Evcrs vs. Watson^ 156 U. S., the Court said (at

531):
* •' * " Nor is there a copy of the petition

\i. e. the petition for removal] or the substance of

it, either incorporated in the bill or annexed
thereto as an exhibit."

A bill of review for error apparent must set out in

full the pleadings, proceedings and decree, the entiy^

record of the suit in which the decree to be reviewed

was made.

Story Eq. PL, §§ 4'JO, 428
;

Mitford Eq. PL, Ch. 1, § 8, Pt. 2.

In Evers vs Watson, 15(3 U. S. 527, the Court neither

held nor said that " it was possible that the evidence

" showed good reason for arranging the parties so as to

" obviate the objection ". It only held (p. 532) after

declaring (p. 531) the allegations of want ofjurisdiction

to be " ver}' meager ", that ^^for aught that appears ",

the interests of the parties might have been such as to

give jurisdiction of the suit to the Federal Court.

Nothing whatever was said or intimated as to its appear-

ing in the evidence

.

It is not true that in Evers vs. Watson, 150 U. S.,

" There was no doubt about the fact that the record

" showed that citizens of the same State were on both

" sides of the cause ", or that the Court so held. On



3G

the contrary, the Court expressly declared (p. o32) that

nothing of the kind appeared.

In Evers vs. Watson^ 156 U. S., the Court expressly

said of the United States Circuit Courts, that

(p. 533) " if jurisdiction were not alleged in the

" pleadings, their judgments and decrees were erron-

" eous and luigJit he reversed for that cause ^ but that

" they w^ere not absolute nullities " and therefore not

open to collateral attack.

It is for the very reason that such a decree is not

void, not an absolute nullity, that relief may be had

by a bill of review. If the decree were merely erron-

eous, but not absolutely void, no one would be

aggrieved by it.

That a judgment or decree is erroneous can never be

predicated when it is in question collaterally. In the

case of judgments or decrees of the United States Cir-

cuit Courts this rule applies to erroneous assumption

of jurisdiction as well as to errors concerning the

merits, the reason being that those Courts " though of

" limited are not of inferior jurisdiction " {Evers vs.

IVatson^ 156 U. S. 533), The rule neccessaril}^ applies

to decrees where the error is apparent on the face of

the decree as well as to those merely erroneous, because

the reason for the bill of review is that such decrees

are valid collaterally; for if they were not valid collat-

erally no one would be aggrieved b}' them.

In Ogilvie vs. Hearne^ 13 Ves. 564, the Court said:

* * " The consequence is that it cannot be
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impeached collaterally, but must, like every other

decree, be impeached directly, upon a bill of review

or a bill to set it aside for fraud."

This is quoted with approval by the Supreme Court

m
Thompson vs. Wooster^ 114 U. S. Ill

It is thoroughly settled that a bill of review is a

direct and not a collateral attack, and that it is in the

nature of a writ of error.

Van Fleet, Collateral Attack, §§ 2, 3

;

Smith vs. Clay, x'\mb. 647

;

Enochs vs. Harrelson, 5^ Mis54()8
;

Payne vs. Beech, 2 Tenn. Ch. 709;

Brezver vs. Bowman, 3 J. J. Marsh. (Ky.) 493
;

Prentiss vs. Paisley, 25 Fla. 927
;

Evans vs. demerit, 14 111. 20(3;

Carey vs. Giles, 10 Ga. 9, 22

;

Handy vs. Cohb, 44 Miss. 702;

McCall vs. McGurdy, (39 Ala. 71.

These authorities could be multiplied indefinitely.

In Brewer vs. Bowman, i3 J. J. Alarsh., 493, the

Court said :

'' There are two causes for which bills of review

may be prosecuted : 1 . Errors apparent upon the

face of the record. "^ * '^ Bills of review of the

first-class cure errors in a manner analogous and
equivalent to the remed}- b}^ writ of error."

In Prentiss vs. Paisley, 'Ih Fla. 932, the Court said :

" The purpose of a bill of review is to have the
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Court rendering the decree give the same relief

that the appellate Court might under the same
circumstances."

It is also thoroughl}' settled that the only difference

between the scope of a bill of review and that of a writ

of error or appeal is that in the bill of review onlv

those errors can be reviewed which appear on the face

of the record.

In Dexter vs. Arnold^ 5 Mason, oil, the Court says:

" In regard to errors of law apparent on the face

of the decree, the established doctrine is that vou
cannot look into the evidence in the case in order

to show the decree to be erroneous in its statement
of the facts. That is the proper office of the Court
upon an appeal. But, taking the facts to be as

they are stated on the face of the decree, 3'ou must
show that the Court has erred in point of law."

The Court then uses the language stated on p. 29.

above.

In Whituig vs. U. S. Bank^ 13 Peters, 14, the

Supreme Court said

:

" It has been suggested at the bar, that no bill

of review lies for errors of law, except where such
errors are apparent on the face of the decree of the
Court. That is true in the sense in which the
decree is used in the English practice.

" In England, the decree always recites the sub-
stance of the bill and answer and pleadings, and
also the facts on which the Court founds its decree.
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But in America the decree does not ordinarily

recite the bill, or answer or pleadings, and gener-

alh' not the facts on which the decree is founded.
But with us the bill, answer and other pleadings,

together with the decree, constitute what is prop-

erly considered as the record, and therefore the

rule in each countr}- is precisely the same in

legal effect, although expressed in different lan-

guage, viz., that the bill of review must be
founded on some error apparent on the bill, answer
and other pleadings and decree ; and that you are

not at libert}' to go into the evidence at large in

order to establish an objection to the decree,

founded on the supposed mistake of the Court in

its own deductions from the evidence."

In Barker vs. Barker, 2 Wood, 242, the Court said :

" It is well settled that a bill of review for error

apparent upon the decree must be for error in

point of law, arising out of facts admitted b}- the
pleadings or recited in the decree itself, as settled,

declared or allowed bv the Court."

In Enochs vs. Harrelson, 57 Aliss. 4(38, the Court

said:

" The question presented b}* a bill of review for

error apparent is, whether the decree rendered is

supported, taking everything stated b\' the
record, excluding the evidence, to be true.

Under our system, all the pleadings, proceedings
of record and decree may be looked at on a bill of
review for error apparent. The evidence can not
be. The authorities to this effect are numerous
and need not be cited. The}- all agree."
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The same rule is also stated with great precision in

Tankersly vs. Pettis^ 61 Ala. 3o(3
;

Piitnmn vs. Day^ 22 Wall. 60;

Shelton vs. Van Kleeck, 106 U. S. 534;

McCall vs. McGurdy, 69 Ala. 71.

In Green \s. Jenkins^ 1 De G. F. & J 473, the Court

said (by Turner, L. J.)

:

" Up )n the whole, looking at the authorities,

the cases in which bills of review have been
allowed,- and in which thev have been disallowed

—

the just conclusion appears to me to be that such
a bill can not be maintained unless the decree

sought to be reversed be contrar}' to some statu-

tory enactment or to some principle or rule of law
recognized or acknowledged or settled by decision,

or be at variance with the form and practice of the

Court."

On p. 2 of his second briefer. Olney avo\vs that, in

his search for means to prevent an examination of the

decree of which we complain, he has, subsequently to

the oral argument, " tried to read all the cases decided

" in this country and referred to in the text-books and

" digests relating to bills of review". After so

exhaustive a search of the entire field, he declares that

he has found the long sought for barrier in Hoffman

vs. Knox\ 50 Fed. 484, and he introduces that case as

such, declaring also (p. 5) that " Hoffman vs. Knox
" was decided by the Circuit Court of Appeals for the

" Fourth Circuit, and Chief Justice Fuller rendered the

" opinion of the Court".
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Hoffman vs. Krtox^ 50 Fed. 484, was a bill of review

seeking relief on the ground that certain statutes, of

Virginia, which had been followed in making the

decree, did not sufficiently comply with a requirement

of the State constitution that " no law shall embrace

" more than one subject, which shall be expressed in

" its title ". The ground upon which the bill of review

was held not the proper remedy was stated by the

Court as follows (pp. 490, 491):

" To sustain a bill of review for error of law
apparent, the decree complained of must be ' con-

trary to some statutory enactment, or some princi-

ple or rule of law or equity recognized and
acknowledged or settled by decision ", etc.

:•: :: :i: u
'^]^2it priuclplc Is that thc rcuiedy

for mere error in a final decree is by appeal, and
that the error apparent for which such a decree

may be impeached by bill of review must be more
than the result of mistaken judgment."

'^ * "It is ordinanl}^ held that if the subject
of an act be expressed in the title in general terms,
it will be sufficient under constitutional provisions
like that quoted. The determination of the ques-
tion whether the title of a particular act is com-
prehensive enough to reasonably include the
several objects which the statute assumes to affect,

is one of great delicacy, and upon which opinions
might well differ ; and a decree rendered upon one
view or the other, while it might be reversed by
the appellate Court as erroneous, can hardly be
said to carry that error upon its face which is

required as the basis of a bill of review.

* * '"' "The presumption was in favor of the
constitutionality of the statute, and the burden of

proof on the party setting up its unconstitution-
ality." =^ =•=
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Now, let us apply all these tests to the case at bar.

The rule of law to be considered is a " statutory enact-

ment" {^Hoffman vs. Ktiox^ 52 Fed. 490), the plain

terms of an Act of Congress, namely, of the 1st and

5th sections of the Act of March 3, 1875 (of which the

1st section was amended Aug. 13, 1888), the language (as

so amended) being that (section 1) " the circuit courts

" of the United States shall have original cognizance

" "•' ''' of all suits of a civil nature, at common laM^

" or in equity "'' "" '' in which there shall be a con-

" troversy between citizens of different states" * '''
''''

and (section 5) that " if in an}- suit commenced in a

" Circuit Court * ''
it shall appear to the satisfac-

" tion of said Circuit Court at any time after such suit

" has been brought ''' "' that such suit does not

" really and substantially involve a dispute or contro-

" versy properly within the jurisdiction of said Circuit

" Court, * '' the said Circuit Court shall proceed

" no further thereon, but shall dismiss the suit." '' '''

Such is the statute. It is plain, direct and without even

a shadow of ambiguity. Its meaning has been time and

again declared by the Courts, and is settled. The

question of its meaning can not be said to be " one of

" great delicac}- and upon which opinions might well

" differ". To say that it means the contrar\' of what

it states would be " more than the result of mistaken

" judgment ''. It therefore passes the test of Hoffman

vs. Knox, 50 Fed. 490-491.

Let us pass to the facts. Here all the contents of
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the record material to the question are shown in the

Transcript (Transcript, p. 9; Rule 23), and are before

the Court. We look at the pleadings and the decree.

We see that the case involves no right, privilege or

immunity of a citizen of the United States, no Federal

question or right, and that it is a controversy entirely

between citizens of the State of California. It would

be enough if only a citizen of the State of California

were respectivcU' on each side of the controversy. But

here it is more ; it is a controvers}- entirel}^ between

citizens of different states, for the citizenship of the

beneficiaries is absoluteh^ immaterial. Such are the

facts ; the}^ appear affirmatively on the face of the

decree. There is no possibility of an}^ question what-

ever, much less is there an}- " of great delicac}^ and

" upon which opinions might well differ". To deny

such facts would be " more than the result of mistaken

"judgment". And, as another respect in which the

case is the ver}- contrary of Hojfnian vs. K)iox\ 50 Fed.

490-491, the presumption is that the United States Cir-

cuit Court was without jurisdiction.

Turner vs. Bk. of North America^ 4 Dal. 11
;

Ex parte Smith, 94 U. S. 456;

Robertson vs. Cease ^ 97 U. S. 649;

Bors vs. Preston, 111 U. S. 255
;

Colo. C. Mg. Co. vs. Turck, 150 U. S. 143.

Such are the facts. Upon the facts, as well as the

law, the case^then, passes, with a wide margin, the

strictest acts- of a bill of review. To sustain the decree

the Act of Congress necessarily has to be given a
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meaning, not merely divergent from, but diametrically

the opposite of its true and plainly expressed mandate

—as directly the opposite as is the nadir from the ze-

nith, as black is from white, as any conceivable thing is

from its diametrical opposite.

All this is apparent upon the face of the decree of

which we complain. We therefore say that there is

error of law apparent upon the face of that decree.

In Clark vs. Killian, 108 U. S. 76G, a decree setting

aside a conveyance as a fraud upon creditors was

reversed upon a bill of review. The Supreme Court

said (at p. 769):

* * " The pleadings in that case did not authorize

the conclusion, as matter of law, that Schlorle

had conveyed, or caused to be conveyed, the

property with a fraudulent intention of thereafter

engaging in business, or having business transac-

tions, and, in the event of financial embarrass-

ment arising therefrom, to withhold it from his

creditors. Taking all the circumstances to be

as they are set out in the pleadings, it is per-

fectly clear that the Court, in adjudging the con-

veyances of the lots above named to be null aud
void, and ordering them to be sold in satisfac-

tion of Clark's judgment, erred in point of law.

Consequently a bill of review was the proper
mode of remedying that error. The present

bill was filed in time. {Thomas vs. Harvic^ 10

Wheat. 14().)"

This language of the Supreme Court mav, with the

utmost precision of application, be transferred to the
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case here. This is shown on pp. 53-4 of this Brief.

8. On p. 20 of his second brief Mr. Olney mentions

a case in Georgia where, to quote his words, " a bill of

review w^as dismissed because the party had appealed,

though the appeal was dismissed."

This is fully disposed of on pages 20-22 of the

appellants' first repl}- brief. The appellees have not

attempted to answer or even criticize what is there

stated or the authorities there cited.

When a decree has been reviewed and affirmed on a

writ of error, a bill ot review will not lie. Nothing

less bars the bill of review. The rule is stated and

the reason given in

Story Eq. PL, §408
;

Kingsbury vs. Buchner, 134 U. S. 071
;

Brewer vs. Bowman, 3 J. J. Marsh. (Ky.) 493.

9. On p. 2 of his second brief Mr. Olney objects

that though he has since the oral argument " tried to

read all the cases cited in this country and referred to

in the text-books and digests relating to Bills of Review,"

he has found only one where it was held that an error

of jurisdiction is to be remedied on a bill of review.

He does not, however, produce any decision to the

contrary.

It would, of course, be of not even the slightest
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importance if no bill of review had ever been brought

upon this particular error.

Pasley vs. Freefiian^ 3 T. R. 63;

Holle7nan vs. Howard, 119 N. C. 152.

In the following cases, however, a bill of review was

expressly held the proper remedy upon the question of

the jurisdiction of the Court.

Carey vs. Giles, 10 Ga. 22
;

Parker vs. Dillard, 75 Va. 418.

And also in each of the following, alread}' cited:

Ketchufn and Wife vs. Fanners'' Loan & Trust

Co.y 4 McLean, 1

;

Miller vs. Clark, 52 Fed. 9()()
;

Ensniinger vs. Powers, 108 U. S. 301.

10. On page 36-39 of this brief, Judge Hayne
urges, as he did on his oral argument, that the plead-

ings in the original suit disclose a controversy between

the beneficiaries named as complainants and the trus-

tees Stanly and Purii]gton (p. 37) "as to what propert}^

" constituted the trust", and that therefore the suit was

a controversy between citizens of different states. To
^ive color to such argument, he now declares (p. 37)

that "the final decree expressly states that the cause

" was tried ' upon the issues formed by the original bill

* '' '•'

[^?'(c] and the answer of defendants

" ' Stanly and Purington to said original bill.'
"

Such a quotation from the decree changes the mean-
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ing of the language, and is of the same character as

that (already mentioned) which the learned counsel

makes from Section 407 of Storfs Equity Pleading.

The decree afiirms nothing of the kind. This will

appear when the sentence from which the quotation is

taken is read entire.

To make out his point, Judge Haj-ne not onl}' quotes

the decree incorrectly, but misstates the answer of the

trustees, Stanh' and Purington. On p. 3G of his

brief, in stating the difference between the bill and the

so-called "answer" of the trustees, Judge Hayne

says :

'=' '^ " Such controversy relates to the amount
of property in the hands of the trustees. ""' ^'

The trustees stood charged with having in their

hands a certain amount of property. Their answer
denies that they had as much property as

charged."

The "answer" of the trustees, Stanly and Purington,

is shown at pages 53-55 of the Transcript. It expressly

declares all the allegations of the bill to be true, save

onl}' that two parcels of the land, which the so-called

" answer" particular!}- describes, " were sold and con-

" veyed by them during the lifetime of the said

" Catherine M. Garcelon, and that they do now hold

" the consideration mone^^ received therefor". (Tr.

p. hb>i

The sale of the two parcels of land and the receipt

and retention of the " consideration monc}- ", as the

property of the trust, in lieu of the land so sold—all
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precisel}' as so stated in the " answer " of the trustees

—

was expressly provided for in the deed of trust set out

and alleged and declared valid in the original bill.

(Exhibits pp. 41-42.) It could, therefore, according to

the bill itself, be no possible concern of the beneficiaries

whether such conversion of those two parcels of land

into money had ever been made or not.

To say that there is a difference between the bill

and the so-called " answer " of the trustees as to the

" amount of property in the hands of the trustees,"

is to state the " answer " of the trustees incorrectly.

The two parcels of land having been sold and con-

verted into mone}', and the consideration money having

been received by the trustees and being held by them

as property of the trust, in lieu of the parcels of land

sold—all this leaves the " amount of property in the

hands of the trustees " preciseU' the same as stated

in the bill. There is, therefore, in strict truth, no dif-

ference whatever between the bill and the so-called

"answer " of the trustees Stanly and Purington.

There was no such issue in the pleadings, nor au}--

where in the record ; nor was there anj- controvers}'

between the beneficiaries named as complainants and

the trustees, nor was any decree against the trustees

either made or asked for or within the competenc\- of

the Circuit Court to make.

In alley vs. Patten, (*)2 Fed. 491), the Court said :

" The Court not only may, but most assuredl}-

should, for the purpose of determining its juris-
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diction over the controversy, look to the real inter-

ests of the parties, in order that it maj^ know
whether the parties adversely arranged on the

record have a real and substantial controversy,

such as the statute contemplates, or whether the

controversy is fictitious, and therefore without

substance as a basis for assumption of jurisdic-

tion. Jurisdiction depending upon diverse citizen-

ship is founded upon controversial relations, and
this means a real controversy' as to the facts

involved in the suit. Federal jurisdiction is not

founded in fiction, nor does it depend upon the

arbitrarv or capricious arrangement of the parties

b}' the pleader."

In Hiltton vs. Joseph Bancroft & Sons Co., 77 Fed.

483, the Joseph Bancroft & Sons Company was held to

to be a party to the controversy which was the subject-

matter of the suit, and on the opposite side from that

of Bloede, named as its co-defendant, and yet there

was, between its " answer " and the bill, a discrepancy

which the Court states as follows (p. 483):

" The separate answer of the Joseph Bancroft

& Sons Company admits all the allegations of

the bill, save the one charging it with having
exceeded its authority in purchasing the stock of

the Bloede Company, which it neither admits nor
denies, but submits to the judgment of the Court."

11. On pages 38-39 of his brief Judge Hayne urges

that the previous refusal of the trustees to bring b}'

themselves a suit to quiet their title, though accepted

and acquiesced in by the beneficiaries and though the
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express terms of the declaration of trust left them

to bring such a suit or not, in their " uncontrolled dis-

" cretion " (Exhibits p. oo), nevertheless made the suit

a controversy' between the beneficiaries and the trustees

and therefore a controversy between citizens of different

States. He supports his contention b}- quoting from

SheItoil vs. Piatt ^ 139 U. S. 599, and Dodge \s. lVoo/sej\

18 How. o4(J. He quotes Dodge vs. IVoolsey (p. 39),

declaring that the Court there " stated that the refusal

" of the trustees to sue caused them and the beneficiary

" to ' occupy antagonistic grounds in respect to the

" ' controversy which their refusal to sue forced him to

" ' take in defense of his rights ' ". Mr. Olney on p.

39 of his first brief urges the same contention.

It should be borne in mind that Dodge vs. IVoolsey^

IH How. 34(3, was decided in IS.jo, and that it was not

until more than twent}' 3'ears later that, upon the ques-

tion of the jurisdiction, b}' the United States Circuit

Court, of a suit upon a controversv between citizens of

different States, the Courts for the first time found

occasion to even notice the principle of ascertaining the

controvers}' litigated in the suit and arranging the par-

ties according to their respective interests. The

pioneer case in which this principle was considered was

that of Commissioners Of Arrapahoe County vs. Kansas

Pac. Ry. Co. 4 Dill. 277, decided by Justice ]\Iiller in

1877. And as Judge Hayne on p. 44 of his brief, him-

self admits, the point was not mentioned in the

Supreme Court until the Removal Cases^ K () U. S. 457,
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decided in 1879. It would therefore be unreasonable to

expect light upon the point from Dodge vs. Vi^oolsey^

18 How.

But in Dodge vs. Woolsey, the Court did not say or

hold that " the refusal of the trustees to sue " was the

cause of any such antagonism. On the contrary, the

cause was, as stated by the Supreme Court in Shelton

vs. Piatt, 139 U. S. '>99, " the refusal of the directors

to resist the collection of a tax ", and in Hawes vs. Oak-

land, 104 U. S. 458, it is stated that in Dodge vs.

Woolsey " the taxis so onerous upon the bank that it ivill

" compel a suspension andfinal cessation of its business ".

In Halves vs. Oakland, 104 U. S. 450, the Supreme

Court has distinguished Dodge vs. Woolsey and shown

that it is not the authority which Judge Hayne asserts

it to be, and has pointed out (pp. 458-9) that " it is

'' impossible not to see the influence on the mind of the

" writer of that opinion of the fact that the only ques-

" tion on the merits of the case was one which pecu-

' liarly belonged to the Federal judiciary, and especi-

" ally to this Court to decide, namely, whether the con-

" stitution of the State of Ohio violated the obligation

" of the contract concerning taxation found in the

" charter of the bank ", and that, " as the law then

" stood there was no means by which the bank, being

" a citizen of the same State with Dodge, the tax col-

" lector, could bring into a Court of the United States

" the right which it asserted ", '•' '^' * and that

" that difficulty no longer exists ". * * *
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The simple manifest truth is the answer to Judge

Hayne's contention on this point. The " controversy

" between citizens of different States " the jurisdiction

(?'. e. the power to hear and determine) which is by the

Act of Congress (25 U. S. Stats. 434) given to the Cir-

cuit Courts, is the controversy litigated in the suit, the

controversy which the Court is to hear and determine

and to decide either the one way or the other.

In the original suit {Bowdoin College vs. Merritt)

some of the beneficiaries in an alleged trust brought a

certain controversy concerning the title to the trust prop-

erty into the United States Circuit Court and asked to

have it heard and determined. The refusal of the

trustees to sue was no part of that controvers}-. It was

merely a fact which permitted the beneficiaries to take

the actual controvers}- into the Court having jurisdic-

tion of it and to have it there heard and determined.

Now, what is the controversy which, in their bill, the

beneficiaries named as complainants bring into Court

to be there heard and determined? It is not a contro-

versy with thevi—it is not a controversy to which they

are parties. Their connection with the controversy is

not that they are parties to it., but solelv that, inas-

much as they are some of the beneficiaries of the trust,

the}' have an equitable interest to have the controvers}-

heard and determined. They sa}-, then, in their bill,

" We bring here a controversy between John A. Stanl}-

" and Stephen W. Purington, citizens of the State of

" California, and trustees of certain propertv, on the
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" one side, and certain persons, citizens of the State of

" California who, on the other side, are disputing against

" them the title to that property; it is to our interest to

" have that controversy heard and determined, and the

" trustees, by themselves refusing to bring it into the

" Court having jurisdiction of such a controversy, have

" permitted us to bring it into and have it heard and

" determined by such Court as has jurisdiction of it."

To this, the Court, being " the mere instrument of

" the law" (a^/w;/ vs. U.S. Bank, 9 Wheat. 866),

always " giving effect to the will of the Legislature, or

" in other words, to the will of the law " {Id.) must

answer: " The subject-matter of the suit being, accord-

" ing to your own bill, a controversy between the

" trustees, citizens of the State of California, on the

" one side, and, on the other side, certain citizens of

" the State of California who are disputing against

" them the validity of their title, is a controversy be-

" tween citizens of the State of California, and therefore

" not a 'controversy between citizens of different

" ' States'. The suit is therefore not within the jur-

'• isdiction of a United States Circuit Court ;
' the said

" ' Circuit Couit shall proceed no further therein, but

" ' shall dismiss the suit.'
"

So identical in principle is the case of Clark vs.

Killian, 108 U. S. 766, with the case at bar, that the

language of the decision quoted on p. 44 of this

brief, if transferred to the case here, applies with the

utmost precision. The only change required is a sub-
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stitutioii of the words which designate the decree, thus:

" The pleadings in that case did not authorize

the conclusion, as matter of law, that [the Court
had jurisdiction of the suit.] Taking all the cir-

cumstances to be as they are set out in the plead-

ings, it is perfectly' clear that the Court, in adjudg-

ing [that it had jurisdiction of the suit], erred in

point of law. Consequenth-, a bill of review was
the proper mode of remedying that error. The
present bill was filed in time."

It is onl}' the simple and plain tnitli that is the

basis of the decisions.

In alley vs. Patten, (VJ Fed. 499-500, the Court

said :

" Jurisdiction depending upon diverse citizen-

ship is founded upon controversial relations, and
this means a real controversy as to the facts

involved in the suit."

In Covert vs. Waldron, 33 Fed. 312, the Court says

that the controversy to be considered is " the matter in

" dispute".

In Ayres vs. Wiswall^ 112 U. S. 191, the Court said:

" The mortgage and the debt it secured presented

the subject-matter of the controversy in the case."

In Thayer vs. Life Assoeiation, 112 U. S. 719, the
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Court said

:

" Whether he had a right and was under a duty

to sell the property was the controvers}'' in which

all the parties to the suit were interested."

In S/i/pp vs. Williams, 62 Fed. 5-6, the Court said :

" The jurisdiction is to be determined in all

such instances by the citizenship of the trustee.

Coal Co. vs. Blatchford, 11 Wall. 172. Neither is

the rule changed b}^ the refusal of the trustee to

act. His refusal may authorize the beneficiary tQ.

exhibit a bill," etc.

In Board of Trustees vs. Blair, 70 Fed., the Court

said (pp. 41(')-417) :

" It is the duty of the Court, independent of

plea or motion, under the provisions of section 5

of the act of March 3, 1875 (18 Stat. 470, 472),

to examine the case and see if it rightfully has

jurisdiction of the matter presented to it by the

bill. =^ ===

" In the case as now submitted I must look to

the bill alone, in order to determine the character

of the controversy. '^ *

"What is the real controversy in this case ?
"

In First Nat' I. Bank vs. Radford Trust Co., 80 Fed.

573, the Court said:

=•= * a Where the jurisdiction of the United
States court is dependent alone upon diversity of
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citizenship, the parties should be arranged with

reference to the real controversy presented by the

pleadings, and not according to the arbitrary

arrangement of the pleader. This is well settled."

In Pittsburgh etc. Ry. Co. vs. Baltimore.^ etc. R' . R.

Co., 22 U. S. App., the Circuit Court of Appeals said

(pp. 365-6):

* * "Did the Circuit Court have jurisdiction

of the controvers}' arising on the pleadings ? Is

the real controversy wholly between, etc., etc.?

* ^•- * Xn determining a question of jurisdic-

tion, wdiere it depends upon citizenship, it is unim-

portant that the pleader has put a particular party

upon the one or the other side of the case. Juris-

diction in such cases depends not upon an arbi-

trary arrangement of the parties by the pleader,

but upon their arrangement according to inter-

est." =^= *

12. It is to support his argument last mentioned,

that Judge Hayne urges (p. )>'.)) that the refusal (stated

in the original bill) of the trustees Stanly and Punng-

ton to bring a suit of their own to quiet their title.

* •:= * '' would have authorized the Court to

remove the trustees who had been so recreant to

the requirements of their position as to refuse to

protect the trust against the imminent peril which
threatened it, or would at au}- rate have war-

ranted the Court in refusing any compensation to

the trustees, or possibly in decreeing that the

costs, expenses and counsel fees of the complain-

ants should be charged against the compensation

of the trustees."
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The answer is, of course, plain. The Circuit Court

neither did, nor was it asked to do, nor could it have done,

if it had been asked, anything of the kind. The decree

and pleadings show affirmatively that there was no

such controversy in the case, and not so much as a

shadow of foundation for anv such relief.

It is in the same connection, that Judge Hayne

urges on pages 3o-o4 of his brief, and again on page

41, that possibly some of the beneficiaries did not wish

the suit brought, and that, as the trustees Stanly and

Purington were as much trustees for them as for those

who brought the suit, there is here a possibility that

the trustees were on the same side of the controversy

as those disputing against them the title to the trust

propertv. " What warrant would the Court have,"

he gravely asks (p. 41) "for sa^-ing that where

" the beneficiaries are divided the trustees should

" coalesce with one faction rather than with the

" others?"

The answer to this is in the original bill and in the

trust deed and declaration of trust which are there set

out as exhibits 5 and G. It is there shown that the

alleged trust is a trust of property and that the trustees

Stanly and Purington are not trustees of the various

private affections of each particular beneficiary.

It is in the same connection, that Judge Hayne urges
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(pp. 33-34) that possibl}- the trustees Stanly and

Piirington did not, in their secret hearts, value as they

ought to have done a decree quieting their title to the

property against those claiming it against them, and that

if such had been their secret feelings, they would have

been opposed to themselves in their own controversy,

which was the subject-matter of the suit.

To this there is of course the same answer. The

alleged trust is a trust of property, not of the secret

thoughts in the hearts of the trustees. Although the

suit was for the benefit of the trustees, it was a suit to

quiet their title to the trust propert}', not to c|uell the

truant fancies making riot within the breasts of the

trustees.

13. On p. 33 of his brief, Judge Hayne attempts to

show that, upon the question of the jurisdiction of the

United States Circuit Court, the position of the trustees

in respect of the controversy^ which is the subject mat-

ter of the suit is not to be considered, because (as he

says):

" The trustee has no real or beneficial interest

in the propert}'. The interest of the beneficiaries

is a radically different kind of interest."

But the Civil Code of California expressh- declares

(Sec. 863) that:

* =:= " ;gver3' express trust in real propert}-,

valid as such in its creation, vests the whole estate

in the trustees, subject only to the execution of the
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trust. The beneficiaries take no estate or interest

in the property " * '^' ''^

Besides, in the case at bar, the trust deed, set out as

part of the bill in the original suit, expressl}^ declares

that it vests the entire property in the trustees Stanly

and Purington, and the survivor of them, that the}^

have the full and absolute power of disposition of it so

as to convey a perfect title, that purchasers may buy it

of the trustees alone, entirely ignoring the beneficiaries,

and that such sale is equally valid irrespective of

whether the consideration mone}^ is or is not properly

accounted for by the trustees.

Exhibits, pp. 34, 41-42.

14. It is in connection with the point last mentioned

that the argument of Judge Hayne has broken into

open revolt, deserted his colors, and come over

in a body to the appellants. After urging that the

trustees Stanl}- and Purington were onh' nominal

parties, and sa3ang that " the general rule is that where

" no relief is prayed against a party he is a nominal

" party merely ", he sa3'S, on p. 43 of his brief:

" There is an exception to this rule where the

decree which is sought will necessarily affect the

property of such party. A familiar example of

this is the case of a corporation whose stockholder

comes into Court upon its refusal to act. But the

corporation has both the legal and an equitable

right to its property, and does not sustain the
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same relation to its stockholders that an ordinar}^

trustee of the legal title holds to his beneficiar3^'*

Here the learned counsel, caught by his own argu-

ment, confesses that, in the case of a suit by a stock-

holder of a corporation, upon a cause of action of the

corporation and for its benefit, the corporation is an indis-

pensable party, and that its citizenship is to be consid-

ered in determining whether the controversy is one

between citizens of different States and as such within

the jurisdiction of the United States Circuit Court,

because^ as he confesses, '' the corporation has both the

" legal and an equitable right to its property ". Turn-

ing now to Section 8(Jo of the Civil Code and the trust

deed (which are respectively quoted and referred to on

pp. 5S-9 of this brief) we find the trustees Staiily and

Purington ^^aud the trustee Stanly as the survivor) to

occupy precisely that same position.

Ratio legis est anima legis

Eadeni est ratio, eadeni est lex.

15. On pages 24—27 of his second brief Mr. Olney

urges that the trustees Stanh' and Purington were

'' merely nominal or formal parties ". On pages 42-

44 of his brief Judge Hayne makes the same contention.

On p. 24 of his second brief Mr. 01ne\- asserts that:

" The action can proceed without the trustee, and as

" full relief obtained as if he were not a party." On p.

44 of his brief Judge Hayne asserts that: " It would
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" have been proper to make the same decree if the

" trustees had not been joined at all ."

These assertions of appellees' counsel are, however,

mere assertions. They cite no authority, nor could

they have cited any. No authorit}' in support of any

such contention can anywhere be found.

On the contrary it is thoroughl}^ settled, upon both

principle and authority, that the decree could not have

been made without the presence of the trustees as par-

ties to the suit, that the trustees were not merely nomi-

nal or formal parties, but indispensable parties, and

that upon their side of the controversy, it was their

citizenship and theirs alone that was material to the

question of the jurisdiction of the United States Circuit

Court.

Civil Code of Cal. §800 (quoted on pp. 58-9 of this

brief;

Mallow vs. HimU\ VI Wheat. 194;

Shields vs. Barrow^ 17 How. lo9;

Coal Co. vs. Blatchford, 11 Wall. 175-177;

Knapp vs. Railroad Co., 20 Wall. 128-4;

Gardner vs. Brown, 21 Wall. 40;

Thayer vs. Life Association, 112 U. S. 719;

Peper vs. Fordyce, 1 19 U. S. 471;

Wilson vs. Oswego Township, 151 U. S. 02-65;

Construction Co. vs. Cane Creek, 155 U. S. 285;

Shipp vs. Ulllianis, ()2 Fed. 6.

A comparison of Section 863 of the Civil Code of

California and the trust deed and declaration of trust

(Exhibits pp. 34-()0) with the language of the following
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decisions, will show that they also depend upon and

expressly declare the same principle, namelj^:

Davenport vs. Dows^ 18 Wall, at p. 627;

St. Louis^ etc. Ry. Co. vs. Wilsoii., 114 U. S. at p.

()2;

Porter vs. Sabin, 149 U S. at p. 478.

Substituting the w^ords trustee and beneficiary

respectively in place of the words " corporation " and

" shareholder ", the following language of the Supreme

Court in Davenport vs. Dozvs^ 18 Wall, at p. 627, is

applicable with strict truth to the case at bar. The

Court there said:

" The relief asked is on behalf of the corpora-

tion, not the individual shareholder, and if it be
granted, the complainant [shareholder] derives

onh' an incidental benefit from it."

Not only were the trustees Stanly and Purington

indispensable parties, but, on their side of the contro-

versy, they were the only indispensable parties and the

only parties whose citizenship is material to the ques-

tion of the jurisdiction of the suit by the United States

Circuit Court. The citizenship of the beneficiaries is

utterly immaterial. If every beneficiary had been a

citizen of California the absence of jurisdiction would

have been no more complete than it is. If every bene-

ficiary had been a citizen of some other State than Cal-

ifornia, that would not have given jurisdiction to the

United States Circuit Court. The controvers}- is with

the trustees and with them only; it is the controversy

of the trustees, and theirs onlv; and it is their citizen-
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ship and theirs onlv that is material. This has long

been fulh- settled.

Baniafee vs. Williayus^ o How. 573;

Coal Co. vs. Blatchford. 11 Wall. 175-7;

Knapp vs. R. R. Co., 2n Wall. 123-4;

Gardner vs. Brown. 21 Wall. 4n;

Kerrison vs. Steii'art. 9:'. U. S. 1(JU-161;

Mceks vs. Olphcrts. inn U. S. 564, 569;

Shaw vs. Rail)oad Company, lou U. S, 605;

Vetterlein vs. Barnes, 124 U. S. 169;

Dodge vs. TuUeySy 144 U. S. 455-6;

Shipp vs. Williams, 62 Fed. 5.

In Shipp vs. Williams, <52 Fed. 5, this is stated thus:

* =i= * '« jf a trustee is, by his citizenship,

qualified to sue in a Federal Court, the citizenship

of the beneficiary under the trust is wholh' unim-
portant. If the trustee is disqualified by reason of

citizenship in the same State as that of the neces-

sary defendants, the suit can not be entertained.

even though the beneficiary might be qualified.

The jurisdiction is to be determined in all such
instances by the citizenship of the trustee Coal Co.

vs. Blatchford, 1 1 Wall. 72. Neither is the rule

changed b}' the refusal of the trustee to act."

16. On pages 44-58 of his brief Judge Havne

—

going beyond his oral argument—professes to review

and distinguish the cases cited by the appellants upon

error in law apparent upon the face of the pleadings and

decree. He declares (p. 14) that the cases he there

reviews are the cases cited by the appellants, and among

them he reviews (pp. 46, 4S.) JVilliams vs. Xottawa.^
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104 U. S. 209; Detroit vs. Dean, lOG U. S. 540, and

Cashman vs. Amador Co., 118 U. S. o8, and

concludes that those cases are inapplicable. On
p. 57 (at the foot) he repeats the assertion that the cases

he has reviewed are '' the list of cases cited for the

" appellants".

But we have not cited either IVillianis vs. Nottawa.,

Detroit \s. Dean or Cashman vs. Amador Co. upon any

such point, and we have not even so much as men-

tioned Cashman vs. Amador Co., 118 U. S. 58.

The authorities cited by us upon the point are given

on pp. 49-50 of the opening brief and on p. 17 of the

reply brief.

17. A like unsoundness is patent in the distinctions

which Judge Hayne and Mr. Olney respectively make

between the various cases cited b}- the appellants and

the case at bar.

In Mr. Olney's second brief (p. 25) he distinguishes

Shipp vs. Williams, 62 Fed. 4, by asserting that the

suit was one '' requiring the trustees to sell the prop-

" erty in order to carry out the trust '\ But the asser-

tion is incorrect. The suit was for a foreclosure and

sale. The sale would have been as much under the

control of the cestuis que trust, named as complainants,

as would have been the suit.

Judge Hayne distinguishes Shipp vs. Williams con-
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trary-wise from Mr. Olney, saying (p. 57): The money

" would have been paid to the trustees, and hence the

" decree would have to run in their favor ". But this

makes the case the same as that the decree in which

is here sought to be reviewed. Here the quieting of

the title is for the trustees, and the decree does " run in

theirfavor ".

On pp. 50-51 of his brief Judge Hayne attempts to

make a like distinction between Cojumissioners^ etc. vs.

Kans. Pac. Ry. 4 Dill. 277 and the case at bar, and he

in like manner succeeds in there making the cases

precisely alike.

On p. 44 of his brief Judge Hayne asserts that the

decree complained of in the case at bar " does not affect

" any right of the trustees or affirmatively affect any

"right of the trust". This is palpably incorrect.

The decree establishes in the trustees, aud con-

firms to them, the title to the property ; it is a decree

strictly in favor of the surviving trustee and against

those disputing his title. Jndge Hayne himself is com-

pelled to recognize this in the very next sentence, for

he there says :
" It simply enjoins further prosecution

" of certain unjust attacks upon the trust.
"

On p. 54 of his brief, Judge Hayne asserts that Cilley

vs. Patten, 02 Fed. 498 was a decision " upon the

evidence ". But the very passage of the opinion which

he there quotes states that the want of jurisdiction was
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" disclosed by the pleadings as well as the evidence '\

On p. ")o of his briefJudge Ha^-ne distinguishes Rich

vs. Bray, 37 Fed. 273, by insisting that in that case

" no reason was alleged in the bill for the joinder of

" the party as defendant ". But this is also true in the

case at bar. The bill in Boiudoin College vs. Alerritt

alleges no reason for the joinder of the trustees Stanl}-

and Purington as defendants. It alleges no request to

them to join as plaintiffs, nor an\' refusal so to do.

The onlv request to the trustees, and the only

refusal on their part, was limited to their bringing a

suit of their own. The entire language to be found

anywhere in the record, relating to a request to the trus-

tees or to a refusal by them, is in the original bill, as

shown on p. 37 of the Transcript, and is as follows :

" Your orators and oratrices allege and aver,

that they have requested the said Stephen W.
Purington and John A Stanly, as trustees, as

aforesaid, to institute such action, suit or proceed-

ings against the defendants, the said James P.

Merritt and Frederick A. Merritt and their con-

federates, as would be necessary to quiet their title

to the real estate so conveyed to them in trust as

.

aforesaid or to secure a perpetual injunction

restraining the said James P. ]\Ierritt and Frederick

A.. Merritt and each of them from violating their

repeated covenants, promises and agreements made
with the said Catherine M. Garcelon, as is herein-

before stated, and to secure a specific performance
of said covenants, promises and agreements, and
the said Purington and Stanlv have declined to
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trices ; that by reason of such refusal your orators

and oratrices are compelled to institute this suit,

which your orators and oratrices do, not only in

their own behalf, but on behalf of all other benefi-

ciaries of said trust who may elect to join your
orators and oratrices herein. "

On pages 4G and 47 of his brief Judge Hayne distin-

guishes three of the cases cited by us by saying that in

those cases the facts concerning jurisdiction appeared

" on the face of the pleadings''''— " as the case stood upon

the pleadings "

—

^''As the case stood upon the pleadings i^''

therefore, there was no jurisdiction, etc.

But this is also true of the case at bar.

On page 41 and again on page 52 of his brief Judge

Hayne asserts that in determining between whom the

controversy in the suit exists, the United States Courts

" do so for the purpose Q>i sustaining their jiirisdiction''\

Here Judge Hayne makes against the Federal Courts

the same accusation which St. Paul says was "slander-

ously reported " concerning him, and which, he

declares, would, if true, have placed him with those

" whose damnation is just". (Romans 3: 8.)

That such an accusation against the courts of the

United States is untrue, may be seen clearly in the

decisions cited on pages 49-55 of the appellants' open-

ing brief and on p. 17 of the reply brief. Of twenty-

one representative cases bearing directly on the point

and there cited, the jurisdiction of the United States
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Circuit Court was found to exist in seven, and in

fourteen was found not to exist. In none of those

decisions can there be perceived any effort to make out

a case for either party, any ^''purpose of sustaming the

jitnsdiction. " Of all of them it ma}- be truthfulU' said,

as Sir Edward Coke said of the " rectum " guaranteed

in Magna Charta^ "hereby the crooked cord of that

which is called discretion appeareth to be unlawful,

unless you take it as it ought to be, " Discrctio est dis-

cernej'e per legem
^
quid sit justinn'''' (Coke's Inst.

Vol. 2, oB.)

What conceivable reason can be given in such a case

for a '''purpose of sustaining the jurisdiction?^^ The

suit was not brought to vindicate or support any

Federal right, nor could it possibly effect any such

result. On the contrary, its actual and sole possible

effect, as manifest and openly avowed, was to violate

and destroy the rights of the appellants, as citizens of

the United States, to seek justice in the Courts of the

State,—to violate and destroy the guaranty of the

Constitution of the United States that no State shall

deny to any person within its jurisdiction the equal

protection of its laws.

On p. hh of his brief. Judge Hayne distinguishes

Board of Trustees vs. B/air^ 70 Fed. 414, by saying

that " // did not appear that they [the trustees] had
" refused to sue^\ On p. ')(> he distinguishes Hutton
\s. Joseph Bancroft & Sons Co.., 11 Fed. 481, in the

same way. On p. o? he distinguishes " a number of
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" cases", without specifying what particular ones they

are, by saying that in them " the trustee brings the

" suit'\

It is of course of not even the least importance who

" brings the suit". The controversy is not —as Judge

Hayne and Mr. Olney are fain to claim—a mere cloud,

a changing form, now " like a camel", now " like a

" whale", now " back'd like a weasel'', and to be given,

at arbitrary will, any shape or character it may

suit one's purpose to assert By whomsoever the suit is

brought, the question of the jurisdiction of the United

States Circuit Court is the same, namely: What is

the controversy, the matter in dispute, which consti-

tutes the subject-matter of the suit?—Between whom

is that controversy ?—Of what States are they citizens ?

—Is it a controversy between citizens of different

States ? And the only importance of a refusal of the

trustees to begin a suit of their own is to permit the

beneficiaries to bring one. In either case, the jurisdic-

tion of the United States Circuit Court depends solely

upon what is the controversy, what is the matter in dis-

pute, and whether it is a controversy between citizens

of different States. ='=
'' "the mere fact that he is

placed as defendant, instead of plaintiff, in a suit in

chancery, never changes his relation to the controversy

in the case." '''

'^

Commissioners of Arrapahoe Co. vs. Kan. Pac. Ry.

Co. 4 Dill, at p. 285

;

Shipp vs. Williatns^ 62 Fed. 5-6.
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about is " to review the authorities upon the general

'^' question of arrangement or alignment of the parties

*' for the purposes of jurisdiction", Judge Hayne

begins on p. 58 " to take up the authorities on our [the

" appellees'] side". And he then says (p. 08) that

" The leading case is Dodgers lVoo/sej\ 18 How. 331",

and he then proceeds to discuss that case.

But, shortly before reaching p. 58 of his brief

—

shortly before attempting to open fire from Dodge vs.

Woolsey—the learned counsel has, with his own hand,

spiked his gun. On p. 44 he himself declares that

" the doctrine of the alignment or arrangement of par-

" ties was first announced in the Supreme Court of the

" United States in the Removal Cases (100 U. S. 457)"

—that is, not until twenty-four years after Dodge vs.

Woolsey, 18 How. Jji •,
was decided.

On pages 58-()G of his brief, Judge Hayne cites and

comments upon and quotes from a list of cases, calling

them " the authorities on our [the appellees] side".

After proceeding for four pages, he himself confesses

(p. 62) that, " If all of those cases are not directly in

" point, at least some of them are", and does not claim

any particular one as being in point. It is plain from

his own review that (except NewJersey R. R. vs.A/i'llSy

\\^) \J. S. 2r>6y and Beld/ug vs. Gaines^ 37 Fed. 817,
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which are cited by us and fully sustain our argument)

none of the cases so produced by Judge Hayne has any

bearing on the question before the Court. As to his

assertion at the end (p. 66) that: " From this review

" of the cases we submit that the most the learned

" counsel can claim is that the decisions are conflict-

" ing"—it is plain that the conflict to which Judge

Hayne refers is upon the question as to what circum-

stances are sufficient to permit a beneficiary or stock-

holder to bring a suit for the benefit of the trustees or

the corporation, and not upon the question whether the

United States Circuit Court would have jurisdiction of

the suit.

The question whether the beneficiaries were entitled

to bring suit to quiet the title of the trustees to the

trust propert3% is immaterial to the case at bar. Con-

ceding that it was permissible for them to bring and

maintain such a suit, they would still be obliged to

bring it in the Court having jurisdiction of the subject-

matter, /. ^., in a Superior Court of the State of Califor-

nia, precisely as the trustees would have had to do if

they had brought the suit.

But upon the point upon which the question turns,

whether there is in the case at bar the error in law

apparent upon the face of the pleadings and decree,

which is the ground of the bill of review—upon this

point there is absolutely no conflict whatever in the

authorities. From the year 1(S77, when the pioneer

decision was made b}^ Justice Miller in Coiwrnissioncrs
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the present time, the authorities on the point—each

recognizing and following the simple and plain truth

—

are in complete and perfect harmony and unanimous.

Twenty-one of such authorities are cited on respect-

ively pages 49-50 of the appellants' opening brief and

on p. 17 of the reply brief. Another has been cited in

the preceding pages, namel}-:

Pittsburg, etc. Ry. Co. vs. Baltimore^ etc. R. R. Co.^

2-2 U. S. App. 865.

On pages 15-16, 48-49, and 53-54 of the appellants'

opening brief—a brief prepared, served and filed under

the requirement of Rule 2i of the Court—we stated in

advance our position that the controversv which is the

subject-matter of the suit is a controversy wholly

between citizens of the State of California. We there

state that position explicitly and with the extreme of

fullness and precision. We there state and show that

the controversy^ is, on the one side, solely that of the

trustees Stanly and Purington, and of the survivor of

them, and that it is not and was not in any degree

whatever the controversy of the beneficiaries named as

complainants. We have never departed from that

position.

And, moreover, such was the identical position of

these appellants and their counsel in the Circuit Court

in the original suit. This is expressly stated bv Judge
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Ha^-ne declares on p. IG of his brief, that he was there

and as counsel opposed that contention—a fact which is

also stated by the report (63 Fed 213).

Judge Hayne, in his brief, studiously ignores that

position of appellants and strives adroitly and at great

length to shift the argument to a ground less unfavor-

able to the appellees. On pages 17-18 he declares that

the question is '' Whether the Circuit Court should

have aligned or arranged the parties so as to place the

trustees Stanly and Purington on the complainants'

side of the original case. " On p. 1<) he says: "Judge

McKenna called our attention to the decisions as to the

alignment or arrangement of parties to the record,

which is the very proposition which forms the entire

basis of the bill of review. " On p. 22 he discusses "the

doctrine of alignment or arrangement of the parties for

the purpose of federal jurisdiction". On p. 40 he states

that the appellants " say that the trustees must be

aligned or arranged as parties complainant ", etc. On

pp. 41-2 he asks gravely :
" What warrant would a

Court have for saying that where the beneficiaries are

divided the trustees should coalesce with one faction

rather than with the other ? " On p. 45 he discusses

the " alignment or arrangement of parties, " etc. On

p. 47 he asserts it to be a question of " arrangement or

alignment ". On p. o2 he distinguishes a case by say-

ing that the party " aligned himself upon the side oj the

complainants'\ 2i\\di on p oo another case by saying
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pages 55 and '56 he asserts it to be a question of " align-

ment ". On p. 41 he says :
" It is true that the Courts

have frequently arranged or aligned parties ", etc. In

such expressions his brief abounds. Nowhere does he

recognize the true position of the appellants as stated

in the opening brief and above mentioned. And, while

thus seeking adroitly to shift the argument to a ground

less unfavorable to the appellees, he seeks to involve

that with dark and mysterious discussions " under the

rules of equity pleading ", (See, for example, pp. 20-21

and 40-41) Mr. Olney also avoids any recognition of

the appellants' actual position. And on p. 24 of his

second brief, he says :
" In no such case as that can the

" Court arbitrarily arrange the trustee along with the

"complainant", etc. And on p. 25 speaks of "the

" cases cited by the appellants here, where the Court has

" arranged the parties and placed the trustees on the

" same side with the beneficiaries ", etc. And on p. 2('>

" he says " that it would be most unjust for the Court

" to arbitrarily arrange the trustees on the side of the

" complainants", etc. And along with all this, Judge

Hayne asser/s (p. 44) that "the decree made does not

" affect any right of the trustees " and that " It would

have been proper to make the same decree if the

" trustees had not been joined at all. " And Mr. Olney,

in his second brief (p. 24) also asser/s that " The action

" can proceed without the trustee, and as full relief

" obtained as if he were not [s/c] a party " and that
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(p. 24) "The trustee is therefore a mere formal though

" necessary party. " And, along with all this, Judge

Hayne and Mr. Olney make the contentions (reviewed

in the preceding pages) that a part of the controversy

which was the subject-matter of the suit was a dispute

as " to the amount of property in the hands of the

" trustees" (Mr. Hayne's brief p. 36)and as to" a breach

" of trust on the part of the trustees ", (Id. p. 3S.)

The evident purpose of thus avoiding the position of

the appellants, and of so misstating the question, and

of the use of the expressions indicated, and of contend-

ing that the case was a suit by the beneficiaries named

as complainants against the trustees Stanly and

Purington—the evident purpose is to make it appear

to have it assumed—that the beneficiaries named in the

original bill as " complainants " were not only parties

to the suit, but also—an entirely different matter

—

parties to the controversy which is the subject-matter

of the suit. They seek adroitly to have it assumed

that the controversy stated in the original bill, supple-

mented bills and decree, is a controversy between, on

the one side, the beneficiaries so named as complainants

and, on the other side, the persons alleged to be disput-

ing against the trustees Stanly and Purington the title

to the property,—to have it assumed that the con-

troversy was at least /'rt';7/v between citizens of different

states; and, thereupon, having won half the field by

strategic approach, to hold the remainder by stoutly

claiming it and filling it with feigned pretended con-
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obscure the error of law, the utter absence of j urisdic-

tion, apparent upon the face of the pleadings and decree.

The answer is the simple truth, the manifest and

unavoidable truth. It was stated clearly and proved

at the outset in the appellants' opening brief. It is

stated clearly on pages 42-43 and pages 52-53 of

this brief. It is proved b}^ the authorities last cited,

(pp. 61-65 supra). It is illustrated by those cited on

pages 49-50 of the appellants' opening brief and on

page 17 of the appellants' first reply brief.

Although, to entitle the appellants to the relief

which they seek, it would be enough if the controversy

which was the subject-matter of the original suit were

on\y partly between citizens of the same State, yet we

are no more bound to surrender half the truth than

we are to surrender it all. We are entitled to the

truth and to the whole truth.

In the case at bar we have "the whole estate in the

trustees ''' *. The beneficiaries take no estate or

interest in the property" (Civ. Code §8(33). The relief

asked is on behalf of the trustees, not the beneficiaries,

and when granted the complainants derive only an

incidental benefit from it. {Davenport v. Doius^ lb

Wall. 627.) The suit, though brought by the bene-

ficiaries, was still a suit to enforce the rights of the

trustees {Porter v. Sahin, 149 U. S. 478). The con-

troversy which was the subject-matter of the suit

was solely the controversy of the trustees.
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The controversy which was the subject-matter of

the suit is solely a controversy between the trustees,

Stanly and Purington (and of the survivor Stanly),

on the one side, and, on the other, those disputing

against them the title to the property owned and held

by them as such trustees. The controversy is entirely

between citizens of the State of California. This

appears affirmatively upon the face of the decree and

pleadings.

The sole question in the case is whether a contro-

versy wholly between citizens of the State of Cali-

fornia is a controversy between citizens of different

States.

It is apparent upon the face of the decree that that

decree is a final disposition by the United States Cir-

cuit Court of a controversy which involves no Federal

right or question and is wholly between citizens of

the same State—that the decree was made without

jurisdiction.

This is error in law apparent upon the face of the

decree.

It should be borne in mind also that upon the question

whether the subject matter of the original suit was a

controversy between citizens of different States, all the

presumptions are that it was not such a controversy.

Turner vs. Bank of North America^ 4 Dall. 11
;

Ex parte Smithy 94 U. S. 456;

Robertson vs. Cease^ 97 U. S. (349;

Grace vs. American Central Insurance Company^
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109 U. S. 283;

Bors vs. Fj-eston^ 111 U. S. 255
;

Railroad Company vs. Swan^ 111 U.S. 382-383;

Colo. C Mg. Co. vs. Turck, 150 U. S. 143.

We may close the point with the language of the

Supreme Court, as transferred to the case here, and

shown on p. 44 and pp. 53-4 of this brief.

(b) Relating to the Due Time Within Which the Bill of

Review Was Filed.

1. In pages 72-70 of his brief—as on his oral

argument—Judge Ha3nie still insists that the time

limited by law for filing the appellents' bill of review

was limited by the end of the term of the Circuit Court

at which the decree sought to be reviewed was made.

While we think such contention more than ans-

wered by the considerations stated on pages 20-38

of the appellants' opening brief and pages 2-3 of the

first reply brief, we invite attention also to the fol-

lowing language of the courts.

In Burch v. Scott 1 G. & J. (Md.) 393, 398 (decided

in 1829) the Court said :

"It has been the long established usage and
law of the Court of Chancery to consider all its

orders and decrees, as completel}^ within its con-

trol, and open to be altered, revised or revoked,
during the whole term at which they are passed,

on motion or by petition. But, if the term is suf-

fered to elapse, the party can obtain relief onh' b}^

bill of review."



In Hodges vs. Davis, 4 Hen. & M. (Va.) 400, (decided

in 1808), the Court said :

"The practice, in England, is as well settled,

that after -a. final ^^ox^^ is signed and enrolled, the

cause cannot be reheard but by a bill of revifw,

as it is in this country, that after a final decree,

and the term at which it was pronounced has
passed, it can not be reheard, but in like manner.
The cases relied upon unquestionably supported
this doctrine, that until a decree is signed and
enrolled, the cause may be reheard hy petition

^

but, after it has been signed and enrolled, it must,
\i reheard, hQ \>y di hill of review, and so it must
here after a final decree, and the term has passed

at which such decree was pronounced."

In S^nith vs. Clay, Amb. 648 (decided in 1767) the

Court said :

" In this Court, instead of writ of error, the

party has two remedies, either by rehearing before

inrollment, or bill of review after inrollment."

In Bramiet vs. Pickett, 2 A. K. Marsh. (Ky.) 10

(decided in 1819), the Court said:

" After the term has expired during which a

final decree has been pronounced, a bill of review
is the only legitimate mode by which the same
Court can correct any error in the substance of its

decree."

2. On p. 73 of his brief, under the division " a ",
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Judge Hayne contends that the reason that would

exclude a bill of review from being filed before the end

of the term of the Circuit Court at which the decree to

be reviewed was made, would equally exclude an

appeal from being taken at that time.

The contention is of course unsound. The reason

why the bill of review should not be filed then is that

the decree is ''in the breast of the Court ", i. e.y of the

Circuit Court ^ so that to file a bill of review would be

to commit an absurdity. As, however, the decree

would not be in the breast of the appellate court^ any

relief in the appellate court would have to be sought

by appeal.

3. On pages 73-74 of his brief, as in his oral argu-

ment, Judge Hayne argues that it would be reasonale

to limit the time for filing the bill of review to the

term of the Circuit Court at which the decree to be

reviewed was made, because, as he sa\'s on p. 74, "a

" mere reservation of the matter for further considera-

" tion by some order or permission (which could be

'' obtained in five minutes) is sufficient to carry the

" jurisdiction into succeeding terms".

If by " the matter" Judge Hayne means the bill ot

review or the right to file it, the answer is that a bill

of review for error of law apparent upon the face of the

decree, is filed as a matter of right, and no " order or

" permission " can help it out.

Davis vs. Speiden, 104 U. S. 83.
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And if by " the matter " Judge Ha3me means that

the right to have a certificate of the question of juris-

diction may be, by motion made before the end of the

term at which the decree was made, extended beyond

the term, and so the right to appeal kept open, then

his argument is that the right to file a bill of review

depends upon the right to appeal—that a bill of review

cannot be filed except at a time when the right to

appeal is still open. Such a contention would of

course rest upon a total misconception of the principle

upon which lapse of time is held to bar the right to file

a bill of review. We need not, however, reason the

point, for it is answered, against Judge Ha3me's con-

tention, in

Ensmiiigcr vs. Powers^ 1(^8 U. S. 292.

4. On p. To of his brief, Judge Ha3'ne contends that

the argument that it would often be impossible to file

a bill of review before the expiration of the term of

the Circuit Court at which the decree to be reviewed

was made, comes to nothing, because the certificate of

the question of jurisdiction (making the case appeal-

able) must be made before the end of the term, if made

at all, and yet that it might be as difficult to prepare

tlie certificate of the question of jurisdiction as to file

the bill of review.

The contention is of course unsound. The certificate

is the act of the Court. The bill of review must be
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prepared by the party. The time for making the cer-

tificate may be continued by the Court. The time to

file the bill of review for error of law cannot be

extended by the Court, for the right to such a bill does

not rest upon permission of the Court but upon the

right of the party.

o. On page 70 of his brief, Judge Ha\'ne contends

that if it is the law that the bill of review can be filed

after the expiration of the term of the Circuit Court at

which the decree to be reviewed was made, " it would

be hard to say why * * the losing party in the

" Circuit Court could not have his certificate placed on

" file immediately, and then wait during the balance of

*' the two years to take his appeal to the Supreme Court

" of the United States".

The answer is that of course he could. Many such

appeals, under the Act of lS91,have been heard and

decided in the Supreme Court. And in the case at bar

the attempted appeal was not dismissed because taken

too late—but solely because the question of jurisdiction

had not been certified within the time when the decree

was " in the breast of the [Circuit] Court".

See Merritt vs. Bowdoiii College, \i\\) U. S. ')o().

In his brief Judge Hayne also makes severally the

following contentions, which, as they all rest upon the

same misconception, may be considered together:
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6. On page 72, that " he must bring his bill of

" review within the time in which he could have taken

" an effective appeal to the Supreme Court". Here we

will consider what the learned counsel means rather

than what he says. What he i'^j'j- would concede the right

to file the bill of review at any time within two 3/ears

after the entry of the decree to be reviewed, for it is up

to that time that " he could have taken an effective

" appeal to the Supreme Court". What he ineans is

evidently to make the right to file the bill of review to

depend upon the existence of a certificate of the ques-

tion of jurisdiction to the Supreme Court, and to make

the right to file the bill of review expire at the same

time that the power of the Circuit Court so to certify

the question of jurisdiction expires.

7. On pp. 75-76, that, to hold a party entitled to

file a bill of review, although at the time he files it he

could not have taken an effective appeal, "would do

" awa}^ with all limitation upon the time to file a bill of

" review".

8. On pp. 67-68, in contradiction of his claim that

the bill of review must be filed before the end of the

term of the Circuit Court at which the decree to be

reviewed was made for filing a bill ofreview must be six

months after the entry of the decree to be reviewed,

because the "mass of appeals" (p 68), the "mass of the

jurisdiction" of cases appealable from the Circuit

Court, have to be taken to the Circuit Court of

Appeals and that in such cases the appeal must be
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taken within six months after the entry of the decree.

9. On page 7<>, that to claim the right to file the

bill of review at any time within two years of the entry

of the decree to be reviewed must be wrong, because

that is to "maintain that the period for a bill of review

" is governed b}' the period for an appeal to a court to

" which the bill of i-eview could not possibly go.''''

Of the contentions of Judge Ha3ne here specified,

those above numbered (5 and 7 respectively are ans-

wered b3' the decision of the Supreme Court in

Ensmmgcr v. Powers 108 U. S. 292, 302-3.

And thev are all answered b}- the decision of the

Supreme Court in Thomas v. Harines^ Heirs 10 Wheat.

149.

All these contentions ot Judge Hayne (numbered

respectivel}^ 6-9 above) rest upon the same miscon-

ception of the principle upon which the limii of time

for filing a bill of review is fixed. It is the principle

of discountenancing laches and neglect ( 10 Wheat. 149).

B}' this of course is meant laches and neglect /;/ the

particular case^—not what would be laches and neglect

in other and different cases even though such other and

different cases might constitute the "mass of appeals"

or "mass of jurisdiction"—not what will be the time

for appealing from the decree to be afterward made on

the bill of review. The question, then, being whether

the party has been, in the particular case^ guiltv of

laches and neglect, the Court asks what time is
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allowed by the Legislature in cases of that particular

kind, for taking an appeal. In the case under con-

sideration the time so allowed by the Legislature is

two years after the entry of the decree to be reviewed.

The time so allowed for taking an appeal, is therefore

deemed to be the period within which the party is of

right entitled to file a bill of review, because

"Congress has thought proper to limit the time

within which appeals may be taken [ 'taken within

two years after the entry of such judgment, decree

or order" § 1008 R. S.] in equity causes, thus

creating an analogy between the two remedies, by

appeal, and a bill of review, so apparent that the

Court is constrained to consider the latter as nec-

essarily comprehended within the equity of the

provision respecting the former."

Thomas v. Harries' Heirs, 10 Wheat. 150.

All the contentions of Judge Hayne last mentioned

are also answered bv the decisions upon writs of

certiorari.

Appellants' Opening Brief p. 36.

In his brief, Judge Hayne also makes the two fol-

lowing contentions, which, as the}- rest upon the same

error, mav be considered together.

10. On pp ()8-09, that, "If the period for appeals to

" the Supreme Court be held to govern, there would be

" no uniform period for bills of review, but there would

" have to be a different period for each bill, according

" to the kind of questions which it involved." Here
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Judge Hayne argues, in substance, that it is impos-

sible, as a matter of law, that, upon questions appeal-

able to the Supreme Court, a bill of review may be

filed within two years, while, upon questions appealable

only to the Circuit Court of Appeals, the bill of review

must be filed within six months.

11. On page 69, he urges that "To say that the per-

" iod for appeals to this Court [the Circuit Court of

" Appeals] is not the period for a bill of review would

" entail another curious result. The present appeal

" —i. e., the appeal from the decree dismissing the bill

" of review—could under no circumstances go to the

" Supreme court of the United States." etc.

It is of course absurd to suppose that the filing of the

bill of review within six months would have enabled

" the present appeal " to " go to the Supreme Court

" of the United States " any more than now.

But there is this common answer to both the points

last mentioned, namely: B}- the Act creating the Circuit

Courts of Appeals, in connection with Section 1()()<S of the

Revised Statutes, Congress has provided that in certain

defined cases an appeal from the Circuit Court mav be

taken to the Supreme Court and within two years, and,

in other and defined cases, to the Circuit Court of

Appeals and within only six months. And in each

respective class of cases, the time for filing the bill of

review is the same as that allowed for taking the

appeal.

ThoiJias \s. Havvics' Heirs, 10 Wheat. 150.
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Judge Hayiie's objections are merely a fanciful criti-

cism of the wisdom of the act of Congress. The act

of Congress seems wise and destitute of so much as a

vestige of hardship. But, whether it is or not, it is the

law.

In Lake County vs. Rollins^ 130 U. S. the Supreme

Court, adopting the language of the Supreme Court of

Illinois, said (at p. (373):

" The liberty of the citizen, and his security in

all his rights, in a large degree depend upon the

rigid adherence to the provisions of the constitu-

tion and the laws, and their faithful performance.
If Courts, to avoid hardships, may disregard and
refuse to enforce their provisions, then the security

of the citizen is imperiled. Then the will, it may
be the unbridled will, of the Judge, would usurp
the place of the constitution and the laws, and the

violation of one provision is liable to speedily

become a precedent for another, perhaps more
flagrant, until all constitutional and legal barriers

are destroyed, and none are secure in their rights.

Nor are we justified in resorting to strained con-

struction or astute interpretation, to avoid the

intention of the framers of the constitution, or the

statutes adopted under it, even to relieve against

individual or local hardships. If unwise or hard
in their operation, the power ,that adopted can
repeal or amend, and remove the inconvenience.
The power to do so has been wisely withheld from
the Courts, their functions onl}^ being to enforce

the laws as they find them enacted."

12. On pp. 07-08 of his brief Judge Hayne, in sup-

port of his contention for a limitation of six months for
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a bill of review, in analog}- to that of an appeal to the

Circuit Court of Appeals, sa3'S that, " in cases, like

" this, an appeal to this Court brings up the whole

" case, including the question of jurisdiction ".

The bill of review is, however, not upon " the whole

" case ", but onU^ upon the absence of jurisdiction.

Where the only question in the case is that of the

jurisdiction of the Circuit Court, no appeal to the Cir-

cuit Court of Appeals can be taken.

Davis vs. Rankin B. & Mfg. Co., 18 U. S. A pp.

47();

Cabot vs. McMaster, 24 U. S. A pp. 571

lo. On pp. 71-72 of his brief. Judge Hayne making

an arithmetical calculation, finds that the first appeal

was taken in two days less than six months after the

entr}' of the decree to be reviewed, and that the bill of

review- was filed four days after the second appeal was

dismissed, and that, therefore, by adding the four days

to the six months minus two days, it appears that

there was a ^-um- total of six months and two days

within which the bill of review might have been filed.

After going through the calculation, he says (p. 72):

" So that, if I am right in my position that six

months is the governing period, there is no ques-

tion that the bill was too late."

Here, however. Judge Hayne is also in error. In

Townsend \s. Vanderwerker., 160 U. S., the Supreme
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At p. 18G

" The question of laches does not depend,

as does the statute of limitation, upon the fact that

a certain definite time has elapsed since the cause

of action has accrued, but whether, under all the

circumstances of the particular case, the plaintiff

is chargeable with a want of due diligence in fail-

ing to institute proceedings before he did."

And the Court then said (p. 185):

" Dealing with a person who stood in this rela-

tion to him, and with whom he had alwa3-s been

upon friendly, and even intimate terms, the same
diligence could not be expected of him as w^ould

have been if he had been treating with a stranger."

And on the same page :

" We are also of opinion that, under the peculiar

circumstances of this case, the bill is not open to

the defense of laches."

We submit that even if, in the case at bar, the period

for filing the bill of review had been only six months

after the entr}- of the decree to be reviewed, yet that it

would have been a clear period of six months ; that,

relj'ing upon appeals b^^ which they were in good faith

and at great expense endeavoring to seek a remed}-,

the same diligence in filing a bill of review could not

be expected of the appellants as would have been if

they had not had the misfortune to seek erroneously,

though honestly, a remedy b}- appeal ; that, under such

circumstances, laches is not shown by the mere fact,

that b}^ means of plus and minus arithmetical compu-

tations, it appears that a certain definite time of six
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months less two da3'S, and afterward a certain definite

time of four days, making a sum total of six months

and two days, elapsed since the cause of action accrued;

and that, under the peculiar circumstances of the case,

the bill would not be open to the defense of laches.

And, to the same effect, as we think, was the decision in

Eiisminge?' vs. Poiuers^ 108 U. S. '292.

The Shortest Possible Limitation is Two Years After

the Entry of the Decree to be Reviewed.

In every suit in equity in a Circuit Court of the

United States where " the jurisdiction of the Court is

in issue " and a decree is pronounced upon the merits,

a party against whom such decree is made may of

right have the question of the jurisdiction of the Court

reviewed b^- the Supreme Court of the United States.

There is a period fixed by law within which such appeal

may of right be taken.

And where it is apparent upon the face of such decree

that the suit was not within the jurisdiction of the

Court, such part}-, instead of taking such appeal, may
of right file in the Court by which such decree was

pronounced, a bill of review upon the ground of the

error so appearing. The right so to file such bill of

review, in such a case, is not new. It has existed from

the time the Circuit Courts were first organized. There

is a period fixed by law within which, instead of taking

such appeal to the Supreme Court, such bill of review
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may of right be filed in the Circuit Court. What is

that period ?

It is absolutely certain that until recently the period

was that of two years next after the entry of the decree

to be reviewed. Such is the period as it was last ascer-

tained and stated by an authoritative decision.

Clark vs. Killian^ 103 U. S. 7G6

;

Ensminger vs. Powers^ 108 U. S. 302
;

Knox vs. Iron Company^ 42 Fed. 380.

If the period is not still two years, then the law has

been changed. If it cannot be shown that the law has

been changed, then the period is still two years. We
start, then, with the presumption that the period is

still two years.

It should be borne in mind also that upon the ques-

tion whether the bill of review was brought in time, all

the presumptions are in favor of the appellants, because:

1. That a party has been guilty of laches and neglect

is never to be presumed. The burden, therefore, of

showing laches and neglect is upon him who alleges

it; and

2. A change in the law is not to be presumed. The

burden, therefore, of showing that the law has been

changed, is upon him who alleges that it has been

changed.
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To show that the law has been changed, to meet the

presumption that the period is still two 3'ears, to

defeat the right of the appellants to the relief they

seek, the appellees and every one of their counsel take

up two mutually antagonistic positions—two positions,

each of which is a flat contradiction of the other.

1. They all contend that the period allowed by law

for filing the bill of review was the term of the Circuit

Court at which the decree to be reviewed was made,

and that such period expired at the end of that term. 2.

They all contend also that the period was six months

after the entry of the decree to be reviewed. Each of

those contentions is necessarily a flat contradiction of

the other.

Would we show that the appellees are wrong in their

contention that the period is that of six months from

the entry of the decree ? They themselves confess it

;

for they say that is not the period, that the period is

that ending with the term of the Circuit Court at which

the decree to be reviewed was made. Everv counsel

appearing for an appellee makes the same confession,

and in the same way.

Would we show that the appellees are wrong in their

contention that the period is limited bv the end of the

term of the Circuit Court at which the decree to be

reviewed was made ? The\' themselves confess it ; for

they say that that is not the period, that the period is

six months from the entry of the decree. Ever}- coun-

sel appearing for an appellee makes the same confes-
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sion. and in the same way.

Everv part\- in the case says that the period is not

the term of the Circuit Court at which the decree to be

reviewed was made. Every counsel who has taken part

in the argument says that such is not the period. The

appellees and their counsel sa^- it by contending for

the period of six months, the appellants by contending

for that of two years. All agree, then, that the period

is not the term of the Circuit Court at which the decree

to be reviewed was made.

Everv partv in the case says also that the period is

not six months. Everv counsel who has taken part in

the argument says that such is not the period. The

appellees and their counsel say it by contending that

the period is the term of the Circuit Court at which

the decree was made, the appellants by contending that

the period is two years. All agree, then, that the

period is not six months.

What remains ? If the period is neither six months

nor the term of the Circuit Court at which the decree

to be reviewed was made, then it must be the period of

two years next after the entry of the decree, for no

other possible period is suggested. When the

various arguments are analyzed and classified, it

appears, then, that in actual truth all agree that the

period within which such bill of review ma}- of right

be filed is within two years after the entry of the decree

to be reviewed. The appellants affirm this and have

demonstrated that it is the true period. The appellees
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and their counsel affirm it, for they combat every other

hypothesis.

It is absoluteU^ certain that until recentl}- the period

fixed b}' law was that of two years after the entr\' of the

decree to be reviewed. Has the law been changed ?

The appellants sa}' that it has not, and they have shown

that what the3^ say is true. The appellees and all their

counsel say that it has not been changed, for it is the}-

themselves who combat ever}' argument that can be

suggested as showing that such a change has been

made.

No such change is anywhere expressl}- declared.

Can it be reasonabl}' found by argument ?

If the law fixing the period has been changed, then

it has been so changed as to fix, as the period within

which the bill of review must be filed, either (1) the

term of the Circuit Court at which the decree to be

reviewed was made; or (2) the period within which, as

by motion and continuance, it is permissible for the

Circuit Court to certify- the question of jurisdiction to

the Supreme Court; or (3) six months from the entry

of the decree.

(1) To argue that the period is that of the term of

the Circuit Court at which the decree to be reviewed

was made, is open to three objections, everv one of

which is insuperable, namely :

1. The principle upon which the law fixes the period
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is that in every case where the bill is not filed within

that time, the party is justly chargeable with laches

and neglect. It is manifest that a rule requiring the

bill of review to be filed before the close of the term of

the Circuit Court at which the decree to be reviewed

was made, could not possibly rest upon any such prin-

ciple, and that for two reasons : first, because there is

no reason for filing the bill of review within that time,

the decree and suit being still " in the breast of the

Court "; and, secondly, because it would measure the

period solely b}' the time of the entry of the decree, a

circumstance having no possible connection with laches

and neglect in bringing the bill of review.

2. To require the bill of review to be filed before the

close of the term of the Circuit Court at which the

decree to be reviewed was made, would utterly abolish

the remedy by bill of review ; for until the close of the

term, the decree and suit are still "in the breast of

the Court", so that within that period it could be of no

possible advantage to the party to file a bill of review.

To say that the bill of review must be filed within that

period is contradicted b}^ the definition and essential

character of the remedy.

3. To require the bill of review to be filed before

the close of the term, would often make it impossible to

prepare and file it.

(2). To argue that the period is that within which,

as by motion and continuances, it is permissible for

the Circuit Court to certify the question of jurisdiction
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to the Supreme Court, is open to two objections, each

of which is insuperable, namely:

1. Such a period could not possibh^ rest upon the

principle that where the bill of review is not filed within

that time, the party is justly chargeable with laches
;
for,

by the very definition of the period, the party would

then be seeking a remedy b}- appeal, and hence could

not be chargeable with laches and neglect in not filing a

bill of review.

'2. To argue that such is the period is to argue that

the right to file a bill of review depends not upon the

absence of laches and neglect in filing it, but upon the

existence of a remedy by appeal. Such anargument is

not only manifestly unsound in principle but is

answered by authority.

Ensminger vs. Powers^ 108 U. S. 30'2;

Miller vs. Clark, 52 Fed. 900.

(3.) To argue that the period is limited bv the lapse

of six months after the entr_y of the decree is open to the

insuperable objection that it violates the settled princi-

ple by which the true limit of the period is fixed. That

settled principle is that the party cannot be justly

chargeable with laches and neglect in filing his bill of

review, if he has delayed no longer than he would

have been entitled to delay taking an appeal in an\- simi-

lar case. That this principle carries the right to file the

bill of review beyond the end of the term at which the de-

cree to be reviewed was made, has just been shown. That
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continuances, the Circuit Court might certify the ques-

tion of jurisdiction to the Supreme Court, has also just

been shown As the principle excludes both those

limits, it necessarily carries the period to the full end

of the time allowed by the Act of Congress for the

actual taking of an appeal in a like case to. the Supreme

Court of the United States, which is "two years after the

entry of such judgment, decree or order" (§1008 R. S.).

The presence or absence of a certificate of the ques-

tion of jurisdiction is alike immaterial to the bill of

review, and can have no possible bearing upon the

question whether the party has been guilty of laches

and neglect in filing the bill of review.

It is absolutely certain that until recently the period

fixed by law was that of two years after the entry of

the decree to be reviewed. We respectfully submit

that it has not been fairly shown that that law has

been changed. We respectfully submit that the law

allowing the bill of review to be filed of right within

two year^ after the entry of the decree to be reviewed is

still the law.

(c) Relating to the Appellants' Status in the Case.

On pages 7-20 of his second brief—as also in his

former brief (pp. *)-17), and in his oral argument—Mr.

Olney laboriously asserts and claims that it is the duty
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of the Court to close its eyes to the want of jurisdiction

of the original suit apparent upon the face of the

pleadings and decree, until it has first considered and

adjudged the question whether the appellants have

respectively' a right to question in an\' Court the valid-

ity of the alleged trust, any right to reconve}' the

property even if the alleged trust conve^-ances are

invalid, and that, having first heard and determined

that question, the Court should give judgment upon it

against the appellants, and thereupon that each of the

appellants, to use Mr. 01ne3''s expressions on the oral

argument, should be "taken b}' the shoulders and

turned out of Court". Judge Hayne also, in his brief

(pp. 8-15)—as on his oral argument—laboriousl3' urges

the same assertions and claims. Mr. Olne^- also tells

the Court in his first brief (pp. ll-lo), that he has a

plea in waiting, a plea b}' which, unless successful here,

he will interpose in the Circuit Court a like barrier to

the bill of review.

It is advisedly that we speak of such contentions of

the appellees as assertions and claims, for the}- are

nothing more ; they are supported neither b}' an}- per-

tinent argument nor by any pertinent authority' ; nor

can they be so supported. The case does not admit of

the consideration of an}^ such question.

1. The plaintiffs in the bill of review (appellants

here) are defendants in the decree to be reviewed. The

decree to be reviewed is an express adjudication against

the appellants of tJic validity of the allegtd conveyances
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of Mrs. Garcclon^s property to the trustees Stanly and

Purington—it is an express adjudication that each of

these appellants respectively did have the right to dis-

pute the validity of the trust deed and assignment of

personal property, and did have the right to claim the

property—the ver\' foundation of the decree, as expressd

in its own words, is that the Court has heard and con-

sidered the question of the validity of the trust deed

and assignment of personal property. This, of course,

includes an adjudication that each respectively of these

appellants had a right to question the validity ot the

alleged trust, a right to claim the property and to have

that claim heard.

The appellees do not claim, nor could they claim,

that the status of either of the appellants has changed

since the making of the decree sought to be reviewed.

All the claims and assertions of Judge Hayne and

Mr. Olney upon this head are therefore conclusively

answered by the very decree which they defend. While

the decree sought to be reviewed stands, it is an estop-

pel which forbids the parties to it from disputing what

is therein adjudged. What is therein adjudged is

that these appellants respectively had, when that

decree was made, a right to dispute the validit}' of the

alleged trust, a right to claim the property embraced in

it and to have that claim heard by the proper Court

and to have its judgment thereon. And this cannot

be adjudged untrue except upon the ground that the
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suit was not within the jurisdiction of the Court.

See the Decree—Transcript, pp. 222-228.

2. Again, from the bare fact that the appellants are

parties defendant in the decree to be reviewed and that

that decree is, as just stated, an adjudication against

them of the validit}' of the alleged conversance of Mrs.

Garcelon's property to the trustees, Stanly and Puring-

ton, and that the error in law apparent upon the face of

the pleadings and decree, is that the Circuit Court had

no jurisdiction of the suit—from this it follows that the

first question to be considered is that of the jurisdiction

of the suit b\' the Circuit Court, and that, upon its

being seen that such jurisdiction did not exist, nothing-

else can be considered.

So far as its scope extends, a bill of review is the full

equivalent of a writ of error or an appeal.

See the Authorities, pp. 37-40 supra

It is thoroughly settled that, upon a writ of error or

appeal, it would be, in such a case, /. c.^ a case where

the Court was without jurisdiction—utterly immaterial

whether the party seeking the relief is or is not

aggrieved by the erroneous decree. All this has been

expressl}- decided by the Supreme Court and is thor-

oughly settled.

Railway Company \s. Sivan^ 111 U. S. 379, was a

case removed to the United States Circuit Court from

the State Court and a judgment given upon the merits.
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On appeal the Supreme Court reversed the judgment

upon the ground that the United States Circuit Court

was without jurisdiction of the suit. In so doing the

Supreme Court expressl}^ decided the very point we

here urge. The Supreme Court said (at p. '>82):

"///.s true that the plain tijfs below, against whose
objection the error was committed, do not complain

of being prejudiced by it^ and it seems to be an
anomaly and a hardship that the party at whose
instance it was committed should be permitted to

derive an advantage from it; but the rule, spring-

ing from the nature and limits of the judicial

power of the United States, is inflexible and with-

out exception, which requires the Court, of its own
motion, to deny its own jurisdiction, and, in the
exercise of its appellate power, that of all other
Courts of tlie United States, in all cases where
such jurisdiction does not affirmatively appear in

the record on which, in the exercise of that power,
it is called to act. On every writ of error or appeal
the first andfundamental question is that ofjuris-
diction^ first, of this Court, and then of the Court
from which the record comes. This question the
Court is bound to ask, even when not otherwise
suggested, and ivithout respect to the relation of
the parties to ity * *

At p. 383:

" And in the most recent utterance of this Court
upon the point in Bors vs. Preston, ante^ 252, it

was said by Mr. Justice Harlan: ' In cases in
which the Circuit Courts may take cognizance only
by reason of the citizenship of the parties, this

Court, as its decisions indicate, has, except under
special circumstances, declined to express any
opinion upon the merits^ on appeal or writ of error,

where the record does not ajfirmatively show juris-
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diction in the Cotirt belozv; this, because the Courts
of the United States, being Courts of limited juris-

diction, the presitmption in eveiy stage of the cause

is^ that it is withoiit their jurisdiction unless the

contrary appears from the record '. The reason of
the riile^ and the necessity of its application are
stronger and more obvious^ when^ as in the present

case^ the failure oj the jurisdiction of the Circuit

Court arises^ not merely because the record omits the

averment necessary to its existence^ hut because it

recites facts which contradict it.'"'

The Supreme Court then cited the Dred Scott Case^

19 How. and said (at pp. 383-4 ):

" And in this view Mr. Justice Curtis, in his

dissenting opinion concurred; and ive adopt from
that opinion the following statement of the law on
the point: ' // is true\ he said. 19 How. -366, ' as

a general I'ule^ that the Court will not allow aparty
to rely on anything as cause for reversing a judg-
ment, which ivasfor his adrantage \ In this, we
follow an ancient rule of the common law. But so

careful was that law of the preservation of the
course of its Courts, that // made an exception out
oj that general rule, and allowed a party to assign

for error that -which zcas for his advantage, if it

were a departure b}- the Court itself from its

settled course of procedure. The cases on this

subject are collected in Bac. Ab. Error H, 4. And
this Court followed this practice in Capronvs. J an
Noorden, 2 Cranch, 12(), where the plain tijff

beloiu procured the reversal of a judgment
for the defendant on the ground that the

plaintiffs allegations of citizenship had not
shown jurisdiction. But it is not necessary to

determine whether the defendant can be allowed to

assign want of jurisdiction as an error in a judg-
ment in his own favor. The true question is^ not
what either of the parties may be allozued to do^ but
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whether this Court luill affirm or reverse a judg-

ment of the Circuit Court on the merits^ when it

appears on the record^ by a plea to the jurisdiction,

that it is a case to which the judicial power of the

United States does not extend. The course of the

Court is, where no motion is made by either party,

on it own motion to reverse such a judgment for

want of jurisdiction, not only in cases where it is

shown negatively, by a plea to the jurisdiction,

that jurisdiction does not exist, but even when it

does not appear affirm ativel}- that it does exist.

Pequignot NS. R. R. Co., IG How. 104. // acts

upon the principle that the judicial power of the

United States must not be exerted in a case to

ivhich it does not extend, even if both parties desire

to have it exerted. Cutler vs. Rae, 7 How. 729.

I consider, therefore, that "'' ''^ * the first duty

of this Court is, sua sponte, if not moved to it by
either party, ^' '' * to take care that neither

the Circuit Court nor this Court shall use the

judicial power of the United Stales i)i a case to

which the Constitution and laws of the United
States have not extended that power.''''

In the same decision (HI U. S. 884-5) the Supreme

Court cites United States ms. Huckabee, 16 Wall. 414,

and points out, that because the e7^ror zvas the absence of

jurisdiction of the Circuit Court, the plaintiff in the

suit, though he had himself induced the Circuit Court

to take and holdjurisdiction of the suit, and hence could

not claim to be injured or prejudiced by the ruling, was

nevertheless given, on appeal, full relief on that ground.

And the Court points out that the following cases were

decided on the same principle, namel}^,

Barney vs. Baltimore, 6 Wall. 280;

Williams vs. Nottawa, 104 U. S. 209.
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And to those we ma}' now add

Blacklock vs. Sviall^ 127 U. S. 96.

The course of inquin^ upon the bill of review in the

case at bar must needs be the same as it would have

been on appeal, the course stated by the Supreme

Court in Raihuay Company vs. Siuan^ 111 U. S. (quoted

on pp. 101-103 of this brief).

The bill of review being filed by parties defendant in

the decree, the first question will be that of the juris-

diction of the bill of review by the 'Circuit Court. Such

jurisdiction is admitted (see Judge Ha^-ne's Brief p.

70) and could not have been denied. The next question

will be y whether it is apparent upon the face of the plead-

ings and decree that the United States Circuit Court

had no jurisdiction oj the original suit . And, upon that

question being answered in the affirmative, the inquiry

can go no further. The Supreme Court has said :

'' In such a case we deem it our dut}- to stop
the [original] suit just where it should have been
stopped in the Court below and remit the parties

to their original right."

Williams vs. Nottawa, 104 U. S. 212.

To the same effect are

Railroad Company vs. Siuan^ 111 U.S. 379
;

Blacklock vs. Small^ 127 U. S. 9()

;

Metcalfvs. Watertown, 128 U. S. 5H7.

3. In support of his assertions and claims upon this

point, Mr. Olney, on pages 1-1-20 of his second brief
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cites a list of cases in which it was held that it is only

parties who are aggrieved by a decree that may file a

bill of review, and he quotes extensively from the

decisions. On pages (S-lo of his brief Judge Hayne

also cites a list of authorities to the same effect.

The cases so cited by Judge Hayne and Mr. Olney

are not in point. In every one of them the Court had

jurisdiction of the subject-matter and of the parties of

the suit in which the decree sought to be reviewed was

made. Having jurisdiction of the subject-matter and

the parties, the Court had jurisdiction to pass upon

any question in the case, and along with others, upon

the question whether the party bringing the bill of

review^ would derive any financial benefit from the

relief sought.

Let the learned counsel produce, if they can, an

instance in which such a ruling was made in a case

where (as in the case at bar) it was apparent upon the

face of the pleadings and decree that the Court was

without jurisdiction. Mr. Olney has " tried to read

" all the cases decided in this country, and referred to

'" in the text-books and digests relating to bills of

'' review", but neither he nor any of his colleagues

has produced any such instance. No such instance

exists.

On p. H of his brief, Judge Ha3me says: " Even an

" appeal is allowed onl3^ to a part}^ aggrieved." Very

well. Out of all the numerous cases on writs of error

and appeals taken from judgments and decrees of the
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Circuit Courts of the United States, upon the ground

that the judgment or decree was made without jurisdic-

tion, let the learned counsel produce, if they can, an

instance in which such a ruling was made as the}' now

demand. No such instance can be produced, for none

exists. On the contrary', the Supreme Court has

expressly ruled that, upon a writ of error or appeal in

such a case, the relief will be awarded, even though the

part}' appealing from the decree " do not complain oj

" being prejudiced by ?/".

Railroad Company vs. Sivan^ 111 U. S. o82, quoted

above.

The rule upon the bill of review must be the same.

In Smith vs. Clay, Amb. H47, the Court said :

" This bill of review is like a writ of error, to

reverse a decree."

In Enochs vs. Harrelsofiy 57 Miss. 468, the Court

said :

" A bill of review for error apparent on the face

of the decree, is in the nature of an assignment of

errors, on writ of error, and the error must appear
on the face of the pleadings, proceedings and
decree, without reference to the evidence."

In Evans vs. Clement, 14 111. 20*), the Court said:

* =:= * " ^iie rv\^ has now become well settled



107

that the Court will, upou such a bill, reverse or

revise its own decree, for an erroneous application

of the law to the facts found, whenever a Court of

appeals would do so for the same cause."

Similar declarations of the Courts could be readily

quoted in great number.

In Railroad Company vs. Swau^ 111 U. S. 382-385,

the Supreme Court has given reasons, quoted on pp.

101-103 of this brief— wh}', in such a case, the relief is

awarded even though the* party appealing from the

decree '^ do not complai)i of being prejudiced by it''\

It is plain that, those reasons appl}' even more power-

fully to a bill of review than to an appeal.

A radical difference between the cases cited by Judge

Hayne and Mr. Olney, and cases where the error of law-

apparent upon the face of the pleadings and decree is

that the Court was without jurisdiction of the suit, is

this : Every citizen of a State has the legal right of

access to its courts of justice for the determination of

any controvers}- which he ma^- have and which belongs

exclusively to their jurisdiction. This is a fundamen-

tal legal right.

/ Bl. CovinI. 141

;

Crandall vs A^evada^ 6 Wall. 44;

Slaughter House Cases^ IG Wall. 79;

Butchers Union Co. vs. Crescent City Co.^ Ill U.

S. 7(')4.

In every case where a Circuit Court of the United
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States has, without jurisdiction of the subject matter of

the suit, made against a citizen of the State, a judg-

ment or decree upon the merits, such part^' is, by such

judgment or decree, necessarily deprived of that funda-

mental legal right, and is, therefore, necessaril}^

aggrieved. Whether any financial benefit can be

derived from the exercise of such right, and if any, how

great may be that advantage, are questions to be

answered by the State Courts, and by them only.

But in the cases where the Court has jurisdiction, no

one is deprived of any such right.

Other radical and manifest differences, making the

decisions cited by Judge Hayne and IMr. Olney utterly

inapplicable, are mentioned above.

4. An appeal is a separate proceeding, of which there

is a separate jurisdiction. {Raih'oad Co. vs. Swan, 1 1

1

U. S. 382 ; Merritt vs. Bowd. Coll., 167 U. S. 74o). In

the same sense, a bill of review is a separate proceedings

of which there is a separate jurisdiction i^Clark vs. Kil-

lian. lOo U. S. 706; Ensminger vs. Powers, 108 U S.

o02). But, so far as concerns the scope of the inquiry,

the appeal or the bill of review is respectiveh' onl}- a

continuation of the former suit, for the purpose of

reviewing the decree, precisely as it might have been

reviewed by the Circuit Court in the original suit at

any time before the close of the term at which it was

made. It is for this reason that, on appeal, " a denial
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" of jurisdiction [of the Circuit Court] forbids all

" inquiry into the nature of the case. It applies to

" cases perfectly clear in themselves ".

Osborn vs U. S. Bank, 9 Wheat. 847
;

Railroad Co. vs. Swan, 1 1 1 U. S. 382-5, 386;

Mcfcalfvs. IVaferfozvn, 128 U. S. 587.

For the same reason, the same rule must apply to

the bill of review. "A denial of the jurisdiction [of

" the original suit] forbids all inquiry into the nature

" of the case"—"the said Circuit Court shall proceed

" no further therein, but shall dismiss the suit." Such

is the express mandate of the Act of Congress, and it

is of course to be obeyed.

Act of March 8, 1875, Sec. 5, 18 Stats. 470, 472;

Railroad Co v. Swan 111 U. S. 382;

Metcalfx. Watertown 128 U. S. 587.

5. Still other considerations might be added. If,

although never having had jurisdiction of the original

suit, the Court could still hear and determine the ques-

tion whether the party bringing the bill of review will

derive any financial advantage from having the decree

reversed and the suit dismissed, on the same principle

the whole case could be retried upon still other ques-

tions of the merits, and the bill of review denied upon

the ground that the original decree upon the merits

was correct. Where the subject-matter of the original
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suit was not within the jurisdiction of the Circuit

Court, that Court is destitute of power to consider any

other question. All such other questions are for the

State Courts, and for them onl\'. Whatever might be

the conclusion of the Circuit Court as to the right of

the party bringing the bill of review to litigate upon

the merits of the original suit, it would be always

legally possible for the State Court to reach a contrar}^

conclusion, and the part}- bringing the bill of review^

has the fundamental legal right to seek and obtain the

judgment of the State Court.

('). The foregoing considerations upon this head dis-

pose also of the plea which the appellees for whom IMr.

Olney appears have (as he ass^r/s) filed in the Court

below, but the sufficiency of which has not yet been

considered. By no legal possibility can it be shown

b}^ plea, as a defense to the bill of review, that ihe

appellants can derive no financial advantage from the

relief they seek. Such plea is conclusivelymet b}- each

of two answers, namely : 1 . It is an attempt to con-

tradict the original decree which it is put forward to

sustain; and 2. The first inquiry in the case iswhether

it is apparent upon the decree and pleadings that the

Circuit Court was without jurisdiction of the original

suit. An affirmative answer bars every other question.

"In such a case we deem it our duty to stop the
[original] suit just where it should have been
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stopped in the Court below, and remit the parties

to their original rights.''

Wilitajns v. Nottawa, 104. U. S. 212.

7. It is an old and universal saying, the truth of

which is axiomatic, that acts and conduct speak louder

and argue more potently than mere words. By their

acts and their conduct the appellees—or at least such

of the appellees as are actually contesting the bill of

review—proclaim most emphatically that it is not true

that the appellants respectively are not aggrieved by

the decree to be reviewed.

If the appellants were not aggrieved, if neither of

them would have the right to question the validity of

the trustee Stanly's title, then it would be of no

importance whatever to defeat the bill of review. If

these appellants have no right to question the trustee

Stanly's title, then no party whatever who is bound by

the decree to be reviewed, would have such right. If,

therefore, the argument put forward for the appellees

upon this point were true, it would be of no interest to

any appellee to resist the bill of review.

Why, then, all the labors, all the trying to read all

the decisions upon bills of review, all the searching

and ransacking the case from end to end and decisions

far and wide to search for technical defenses, all the

laborious briefs, all the desperate contentions that are

put forward to defeat this bill of review? These are
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all arguments, more potent than anything said to the

contrary, that the appellants have the right to show in

the Courts of the State the invalidity of the trustee

Stanly's title and to recover the property of the alleged

trust, and that such right is a substantial right.

8. On pp. 8—15 of his brief, Judge Ha\-ne urges that

Mrs. Garcelon's will affirms the trust deed to the appel-

lee Stanly, and thereby prevents the appellant Reed, as

administrator of her estate, from disputing its validity.

The will does not mention the trust deed, and plainly'

no more prevents the administrator from questioning its

validity and claiming the property than it would

prevent him from disputing the validity- of any other

instrument purporting to be a conveyance of property

by her or from claiming any other propert}- of the

estate adverseU' held under an invalid conveyance

from her.

The right of the appellants to question the validit}'

of the trustee StanU^'s title and to recover the property

embraced in the trust deed and assignment, are stated

in outline on pp. 22-34 of the appellants' first reply

brief. We refrain from an^' extended discussion of the

point, because, for the reasons stated above, it is not

within the scope of the inquiry before the Court.

9. The bill of review states that the appellant James P.
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Merritt is the " owner '' of the propert\' of the alleged

trust (Transcript p. 27o) and the demurrers admit such

allegation to be true. It is the averment of the ultimate

fact and would entitle this appellant to show, if needful

to entitle him to the relief asked, that he has acquired

the claim of any other party defendant in the original

suit, as, for instance, the claim of the residuar}^ legatee,

Harry P. Merritt.

Whitmg vs. U. S. Bank, 13 Pet. 13;

McCall vs. McGurdy, 69 Ala. 70

;

Turner vs. White, 73 Cal. 299
;

Heeser vs. Miller, Ti Cal. 192.

For the reasons stated in the appellants' opening

brief, in the first reply brief, and in this brief, we

respectfully ask that the decree appealed from be

reversed, and upon such grounds as to expedite a final

disposition of the suit.

RODGERS, PATERSON & SLACK,
Counsel for Appellants.


